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Marion County Circuu Courts 



JUL 2 9 2011 t / ar, 'on /f ^ 

r ^ T HE CIRCUIT COURT OF THE STATE OF dREGON "^r?^G>^. 

MTERfc^** / JUi ' rc 'Ji*nT^l 

[ULi=J FOR THE COUNTY OF MARION / ' <?,9 fa 'W 



JACK R. YARBROUGH, 



Plaintiff, 



v. 



ASPEN PACIFIC CITY, LLC, An Oregon 
imited Liability Company, and MANAGEMENT 
GROUP OREGON, INC., an Oregon Corporation, 
And CHARLES SIDES, an Individual, 

Defendants. 



Case No. j | ^ \Cfg 
COMPLAINT 

JUDICIAL FORECLOSURE OF 
TRUST DEED; MONEY DAMAGES; 
SPECIFIC PERFORMANCE; SUIT 
UPON PERSONAL GUARANTEE 
AND MISREPRESENTATION 

Claims between $150,000.00- 
$499,000.00 
(NOT Subject to Mandatory Arbitration) 



/ 



Plaintiff alleges as follows: 

FACTS COMMON TO ALL CAUSES OF ACTION 

1. 

Jack R. Yarbrough (hereinafter "Yarbrough") was at all material times herein a resident 
of the City of Keizer, State of Oregon. 

2. 

Defendant Aspen Pacific City, LLC (hereinafter "Aspen"), is a Limited Liability 
Company, organized and existing under the laws of the State of Oregon with a principal place of 
business in Marion County, Oregon. 
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3. 

Defendant Management Group Oregon, Inc. (hereinafter "Management Group"), is an 
Oregon corporation, organized and existing under the laws of the State of Oregon with a 
principal place of business in Marion County, Oregon. 

4. 

Defendant Charles Sides, (hereinafter "Sides") was at all times herein mentioned, and 
now is a resident of Marion County, Oregon. All acts and conduct attributable to Sides in this 
Complaint were undertaken within the course and scope of his association and employment with 
the Corporations mentioned herein, were sanctioned, ratified, or adopted by the Corporations as 
part of Sides' actual, apparent, or implied authority. 

5. 

On or about April 28, 2010, (hereinafter the " April 2010 Loan") Defendants Aspen and 
Sides, for value received, made and executed their promissory note in the amount of $350,000.00 
payable to Plaintiff Yarbrough according to the terms and provisions of the promissory note. On 
about April 28, 2010, said Defendants entered into a Loan Agreement with Yarbrough for the 
sum of $350,000.00. Said financial obligations are secured by a Deed of Trust upon certain real 
property executed as part of the loan transaction. (All three documents are collectively referred 
to herein as "The April Loan Documents" and are attached as Exhibits "A, " "B," and 'C"). 

6. 

On or about April 28, 2010, Defendant Sides Personally Guaranteed to Yarbrough all 
obligations of Aspen under the April loan documents including the promissory note set forth 
22 hereinabove. 
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7. 

On or about January 25, 201 1, (hereinafter the " January Loan") Defendants 
Management Group and Sides, for value received, made and executed a loan agreement and note 
in the amount of $185,000.00 payable to Plaintiff Yarbrough according to the terms and 
provisions of the documents. In lieu of a Loan Fee, said Defendants agreed to convey and 
deliver to Yarbrough a steel commercial building valued at not less than $25,000.00. Said 
financial obligations are secured by a UCC Financing Statement upon certain income executed 
as part of the loan transaction, (all documents are collectively referred to herein as "The January 
Loan Documents" and are attached as Exhibits "D, ""E," and "F"). 

8. 

On or about January 25, 201 1, Defendant Sides Personally Guaranteed to Yarbrough all 
obligations of Management Group under the January loan documents set forth hereinabove. 

9. 

At the time that Defendant Sides pledged as security the "Account" evidenced in 
Exhibit "F" for the loan set forth in paragraph 7 hereinabove, the representation that such 
"Account" represented actual security and collateral for the loan was false in that Defendant 
Sides had no sufficient or reasonable ground for believing said representation to be true. 
Defendant concealed from Plaintiff his lack of information and data that prevented him from 
making a true evaluation of the facts. 
/// 
/// 
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10. 

Plaintiffs have performed all conditions, covenants and promises under the April loan 
agreements. All amounts under the April note and loan documents became immediately due and 
payable on April 26, 2011. 

11. 

Delinquent installments and other amounts under the January note and loan documents 
are due immediately. Defendants have failed and refused to deliver the steel building pledged to 
Yarbrough in lieu of loan fees. 

12. 

The notes and other loan documents set forth hereinabove, including the deed of trust, 
provide that Plaintiff is entitled to recover reasonable attorney fees and all reasonable costs and 
;xpenses incurred in enforcing the notes and foreclosing the security. There are no other 
proceedings for the collection of these debt or a foreclosure of the deed of trust. 

FIRST CAUSE OF ACTION 

(Foreclosure of Real Property pursuant to the April Loan) 

For his First Cause of Action, Plaintiff alleges: 

13. 

Plaintiff re-alleges paragraphs 1 through 12. 

14. 

The interests of Defendants are inferior to the interests of the trust deed referenced in 
aragraph 5. Plaintiff is entitled to a judgment of foreclosure that Plaintiffs lien is valid lien on 
ie property and foreclosing all interest of the Defendants in the subject real property. 
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SECOND CAUSE OF ACTION 

(Count One Pursuant to the January Loan-Money Damages) 

For Count One of the Second Cause of Action, Plaintiff alleges: 

15. 

Plaintiff re-alleges paragraphs 1 through 12. 

16. 

Defendants are in default of the terms of the January Loan, namely in failing to timely 
make monthly installment payments. Plaintiff is entitled to judgment against Defendants for the 
principal sum of $9,000.00 to date, representing the monetary value of missed installments, 
plus accrued interest and assessments until paid, plus reasonable attorney fees, all of which 
amounts are continuing to accrue and shall be amended at the time of trial. 

SECOND CAUSE OF ACTION 

(Count Two Pursuant to the January Loan-Specific Performance) 



1 3 For Count Two of the Second Cause of Action, Plaintiff alleges: 

14 17. 

15 Plaintiff re-alleges paragraphs 1 through 12. 

16 18. 

1 7 Although demand has been made on the Defendants to fully consummate the transaction 
by the delivery of the commercial steel building, as provided in the agreements, Defendants 

1 9 have failed and refused, and still fail and refuse to perform as required. 

20 /// 

21 /// 

22 /// 
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THIRD CAUSE OF ACTION 

(Personal Guarantees on April and January Loans) 

For his Third Cause of Action, Plaintiff alleges: 

19. 

Plaintiff re-alleges paragraphs 1 through 12. 

20. 

Defendant Sides personally guaranteed all obligations of the corporate Defendants under 
the terms of the loan documents and promissory notes, and therefore is personally liable for all 
obligations financial and otherwise pursuant to the loan documents, in an amount to be proven at 
the time of trial, but in no event less than $384,000.00. 

FOURTH CAUSE OF ACTION 

(Fraud and Misrepresentation) 

21. 

Plaintiffs incorporate paragraphs 1 through 13 as if restated verbatim. 

22. 

The intentional acts and omissions of the Defendant as alleged in Paragraph 9 
hereinabove constitute misrepresentation and fraud constituting breach of Defendants obligations 
to the Plaintiff. Flad Plaintiff been fully apprised of the true facts he would not have made the 
loan set forth in paragraph 7 hereinablve. 

23. 

As a direct and proximate result of the acts or omissions alleged hereinabove stated, 
plaintiff has suffered economic damage in the following amounts: 
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1 a. Economic damages to be proven at the time of trial, but no event less than 

2 $185,000.00. 
WHEREFORE, Plaintiff p rays for an order of this court, awarding: 

A. UPON THE CAUSE OF ACTION ON THE APRIL LOAN: 

1 . That Plaintiff have a j udgment against Defendants for the principal sum of 
$350,000.00, plus accrued interest and assessments until paid, plus reasonable 
attorney fees, the further sum of $200.00 for foreclosure title report to search records, 
and for Plaintiffs costs and disbursements incurred herein; 

2. That Plaintiffs real property trust deed set forth in the first cause of suit be declared a 
valid and existing lien upon the subject real property for the amount of the j udgment 
prayed for in said cause of suit; 

3. Declaring the interest of the Defendants to be inferior to the lien of Plaintiff; 

4. That.Plaintiff s trust deed upon the subject real property be foreclosed; that the title, 
claim, interest or demand of Defendants in said property, and every part thereof, 
saving and excepting the right of redemption, if any, be foreclosed; 

5. That the above described real property with all its appurtenances, rights, privileges 
and easements shall be sold by the Sherriff on execution after giving notice required 
by law; that any party to this suit may be a purchaser at said sale; and that said 
purchaser be let into the immediate possession of said real property and every part 
thereof; that said Sheriff give to any such purchaser of the real property a Certificate 
of Sale and after the time allowed for redemption of said real property, unless said 
real property be redeemed, a deed; 

6. That the proceeds of said sale be applied as follows: 

a. First, to pay costs and expenses of sale; 

b. Second, to pay the judgment of plaintiff on its cause of suit; 

c. Third, any overplus to be paid to the Clerk of this Court, subject to the further 
order of this Court; 

7. For such other and further relief as this Court deems just and proper. 

B. UPON COUNT ONE OF THE CAUSE OF ACTION ON THE JANUARY LOAN: 

1 . That Plaintiff have a judgment against Defendants for the principal sum of 
$9,000.00 to date, plus accrued interest and assessments until paid; 

2. For costs and disbursements; 

3 . For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 
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C. UPON COUNT TWO OF THE CAUSE OF ACTION ON THE JANUARY LOAN 



1 . For a decree of specific performance and order of delivery of the Steel Building 
hereinabove described; 

2. For costs and disbursements; 

3. For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 

D. UPON THE CAUSE OF ACTION ON THE PERSONAL GUARANTEES: 

1. For the sum of $384,000.00, with interest and assessments thereon from the 
respective maturity and default dates; 

2. For costs and disbursements; 

3. For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 

E) UPON THE FOURTH CLAIM FOR FRAUD 

1 . For monies owed pursuant to contract; 

2. For Plaintiffs cost and disbursements incurred herein; and 

3 . For such other and further relief as this Court deems just and proper. 



DATED this 




day of J ON ,2011. 



Respectfully Submitted, 
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PROMISSORY NOTE 



$350,000 



April 27,2010 



We, Apsen Pacific City, LLC and Charles Sides promise to pay to the order of Jack R. Yarbrough 
1 HREE HUNDRED FIFTY THOUSAND AND NO/1 00 DOLLARS with interest thereon at the rate 
oi hlteen percent (15%) per annum. 

If Borrower fails to pay to Lender $4375.00 per month on or before the 5th dav of the month durino 
which it is due ? Lender shall assess against Borrower a late payment fee in the amount of $ 1 00.00 per 
day until the full amount, to include any and all additional costs and late fees are paid in full All 
payments/monies received shall first be applied to any outstanding additional costs, including late 
tees, then interest and finally the principle balance. 

If Bon-ower fails to pay to Lender $350,000.00, plus any and all interest, costs and late fees on or 

^nnnn / ' A' Lender Shal1 aSSCSS against Bor ™ w er a late payment fee in the amount of 
W0 00 1 per day until the full payment to include principal, interested any additional costs are paid 
m full. All payments/monies received shall first be applied to outstanding costs, including late fees 
then interest and then the principle amount. 

™ e T- 3 diSPUte t f S f S Wlth reSpeCt t0 thlS *&eemsn^ the prevailing partv shall be entitled to 
^Z^T T r ^ COSts/attome y fees costs incurred in the enforcement of said 

agt eement regardless oi whether or not the matter is ultimately resolved by trail or other means of 
dispute resolution. 



Date Y/k&//& 




Charles Sides, personally 
~'<m R. YarbJ 



Date 




Date ^-»0- /O 



PLAINTIFFS 
EXHIBIT 



LOAN AGREEMENT 

AGREEMENT made this 27 th day of April 20 1 by and between Jack R. Yarbrough, hereinafter 
"Lender," and Aspen Pacific City, LLC and Charles Sides, hereinafter "Borrower." 

J ' LOAN AMOUNT: The loan amount, which Lender agrees to lend to Borrower, shall be 
in the sum of THREE HUNDRED FIFTY THOUSAND AND NO/100 DOLLARS ($350,000.00) 

2 - INTEREST RATE A ND DUE DATE ; Borrower shall pay the balance of the loan, 

including interest at fifteen percent (15%) per annum on or before April 26, 20 1 L 

3 ' PAYMENT SCHEDULE AND LATE FEES ; Borrower shall make monthly 
installments of $4375.00, which represents interest only, the first of such installments shall be paid on or 
before June 1, 2010 and subsequent installments to be paid on the same day of each and every month 
thereafter. 

If Borrower fails to pay to Lender $4375.00 per month on or before the 5th day of the month during 
which it is due, Lender shall assess against Borrower a late payment fee in the amount of $100.00 per day 
until the full amount, to include any and all additional costs and late fees are paid in full. All 
payments/monies received shall first be applied to any outstanding additional costs, including late fees, then 
interest and finally the principle balance. 

If Borrower fails to pay to Lender $350,000.00, plus any and all interest, costs and late fees on or 
before April 26, 201 1 , Lender shall assess against Borrower a late payment fee in the amount of S3 00.00 per 
day until the full payment to include principal, interest and any additional costs are paid in full. All 
payments/monies received shall first be applied to outstanding costs, including late fees, then interest and 
then the principle amount. 

Borrower expressly acknowledges that Borrower shall be required to pay late fees if Borrower fails 
to make any payments when due pursuant to this agreement, The late fees apply not only to balloon 
payments but also to the final payment due pursuant to this agreement. Borrower expressly acknowledges 
and agrees that these late fees are not penalties but are, instead, considerations to the Lender to induce him 
to make the loan and further that said late fees are consideration for the loss of use by the Lender of the 
money which has been lent pursuant to this agreement. Borrower specifically waives any right to inquire 
with respect to Lender's prospective uses for monies not paid under this agreement which give rise to the 
entitlement of the Lender to late fees. 

4. FEES: Borrower agrees to supply all lumber and-Wexial to build a 48' x 60' shop, 
similar to the shop located at 8306 Wheatland Rd N, Keizer, OR. ^Q/>C W's - <2-X'^'>" - 3X* >5 

Borrower also agrees to pay the cost of moving a quanset hut from its' current location of 2159 
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Clearlake Rd N to the northeast corner of same property with not any liability on the move. 

Borrower also agrees to pay the cost to move and set on foundation three homes from the general 
area of St Croix/Ridge Dr to the Evergreen property that can legally be placed on the lots. Borrower 
acknowledges that he has three homes that will legally fit on the stated lots at Evergreen that are in good 
condition. S-e.-e_ 3- 3 &->f ^|\:5 

5. TERM : The term of this loan shall be for a period not to exceed one (1) year, April 26, 

201 I. 

6. LOAN DISBURSEMENT : Lender shall give to Borrower a check in the amount of 
$350,000.00, after all fees/costs, to include loan fees, recording fees, escrow fees and encumbrances are 
paid and after this agreement and the accompanying promissory note and additional documents have been 
fully executed. 

7. RENTS: Lender shall receive all rent checks for the current rent amounts from the 
renters at the collateralized property - 1 100 West Valley View Rd, Talent, OR until this loan is paid in full. 

8. IMPROVEMENTS, ALTERATIONS AND REPAIRS: Borrower shall not commit or 
suffer any waste of the property, or any improvements thereon, or alterations thereof, and shall maintain the 
property, and all improvements thereon, and alterations thereof, in good condition and repair. Borrower 
shall not. otherwise make or cause to be made any improvements or alterations to the property without first: 
obtaining the written consent of the Lender, which consent shall not be unreasonably withheld. 

9. INSURANCE/TAXES: Borrower shall maintain and provide proof of insurance showing 
the Lender as Additional Insured. Borrower shall also keep all property taxes current 

10. SECURITY : As security for this loan. Borrower grants a first trust deed on property 
located at 1 1 00 West Valley View Rd, Talent, OR. (See Exhibit A for legal description). 

Borrower further agrees to execute a signed Warranty Deed listing Jack R. Yarbrough as the owner 
of die property and shal l al s o - prov 4de irrevocable instructions authorizing Lender to record said Warranty 
Deed if Borrower is in default, both of which shall be held by Lender. 

Borrower further agrees to execute in its personal and corporate capacity, a promissory note in the 
sum of $350,000.00. 

11- LIENS : Borrower agrees to maintain said property free and clear from any and all liens 
and encumbrances. However, should said property be encumbered either prior to. or subsequent to the 
date of the execution of this agreement, Borrower agrees to save and hold harmless Lender from any 
liability which may result from said encumbrances. 

12. RULE OF CONSTRUCTION : Any rule of construction interpreting a document 
against its drafter shall be inapplicable. 
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13. DEFAULT : In the event that Borrower defaults with respect to the repayment of this 
loan, or any interest installments thereunder. Lender shall have all remedies available to him pursuant to 
Oregon law and pursuant to the terms of this Loan Agreement. 

14. WAIVER: Failure by Lender at any time to require performance by Borrower of any of 
the provisions hereof shall in no way affect Lender's rights hereunder to enforce the same, nor shall any 
waiver by Lender of any breach hereof be held to be a waiver of any succeeding breach, or a waiver of this 
nonwaiver clause. 

15. PLACE OF VENUE : Both Borrower and Lender agree that any legal action, to include 
f oreclosure or forfeiture will be filed and take place in the State of Oregon, Marion County Court System. 

16. ATTORNEY FEES : In the event a dispute arises with respect to this agreement, the 
prevailing part)- shall be entitled to recover their reasonable attorney fees and costs incurred in the 
enforcement of said agreement regardless of whether or not the matter is ultimately resolved by trial or 
other means of dispute resolution. 

Borrower agrees to appear in and defend any action or proceeding purporting to affect the security- 
rights or powers of Lender and in any suit, action or proceeding in which the seller may appear, including 
any suit for the foreclosure or forfeiture of this agreement or any suit or action related to this instrument, 
including but not limited to its validity and/or enforceability, to pay ail costs and expenses, including 
evidence of title and the Lender's attorney fees; the amount of attorney fees mentioned in Paragraph 16 in 
all cases shall be fixed by the trial court or the Lender, in case of forfeiture, and in the event of an appeal 
from any judgment or decree of the trial court, Borrower further agrees to pay such sum at the Appellate 
court shall adjudge reasonable as the Lender's fees on such appeal. 

17. NOTICES : Any notices or demands to be given one party to the other as required by th is 
Agreement or otherwise shall be sent registered or certified, return receipt requested, unless the other party- 
has been notified of a change of address and has been received by said party prior the time of mailing of any 
other notice. Any such notice shall be deemed to have been delivered and given, forty-eight (48) hours after 
the postmark thereof. Notices shall be sent as follows: 

(a) Upon the Lender - P.O. Box 20756, Keizer, OR 97307 

(b) Upon the Borrower - P.O. Box 2087, Salem, OR 97308 

18. MISCELLANEOUS : Lender shall be reimbursed for any/all costs and labor, (at his 
standard hourly rate of $65.00 per hour), that he or his office staff have incurred in the collection/ 
enforcement of this sales agreement, to include legal action/ foreclosure, repossession or forfeiture of said 
property'. 

198. INTE GRATION : This Agreement embodies the entire agreement of the parties hereto. 
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Borrower agrees that Borrower has not relied upon any statements made by Lender that are not set out in 
writing in this Agreement. If any portion of this Agreement is deemed to be invalid, the remainder hereof 
shall be given full force and effect. 

20. TIME IS OF THE ESSENCE : Time is of the essence of this Agreement and every 
provision herein. 

21. ENTIRE AGREEMENT : This contract replaces the previous loan agreement dated 
April 27, 20] and signed April 27, 2010. 



IN WITNESS WHEREOF, the parties have executed this agreement in duplicate the day and year 
first above written. 
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EXHIBIT 1 



Borrower has option to purchase three (3) Evergreen lots for $35,000.00 each. Borrower to notify lender 
of his choice of option within 60 days. Borrower has. permission to set homes on said property and has 6 
months from date of signing to purchase property. 
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ty Clerl. Icr Jacksor County. Ort 
fied hereir.ivas recorded ir, I he C 

Chnstms Walker - County Clerk 



1. Chrtslir.t Walier. Count-, Clerl. Icr Jacksor County. Ora^on. certlt, 
ttn We irstru inert identified herein was recorded ir, I he Clerh 



Witness my hand and seal of County affixed. 



By Deputy. 



THIS TRUST DEED, made on ~2.~l_x~D_y__.Q_ _r__i_ ZCU.D _ u oU .- « j\~ 

Aap^..P.a_oi^a.JCli.Lj.: v ._JLLC 7.7777" 7 J ' Jjj^j 

7777Ija^st^j^TZltiy7777Z717 V 15 Grantor : / Jr" 

Jacik__a_bxaug.__-_.___. asTrusiee, and 'V 



" ~~ , as Beneficiary, ! 

WITNESSETH: ' i 

Grantor irrevocably grants bargains, sells and conveys to trustee, i n trust, with power of sale, (he property ir, 

.ila-CJtsxjxi _ County, Oregon, descried as: 

1100 West Valley View Ed, Talent, Or 
See Exhibit A for Legal Description 



r°l Cth r e h^'tr Ei ^ ^ r,!™"' 8 ' h ^editaments and appurtenances and all. other rights thereto belonging or In any way 

Dollar,, w„h merest thereon acting ,o ,|,e terms of a promissory note of even date herewith. W ~_iT„l_«|„^ 
|)3> rnsorot prmcj pal and mtcjcsi, j f not sooner paid, 10 be due and payable on .April 7 F, __]_J__ 

sa;e. conveyance or assignment. K-j — n.. nc ciannm oy gr-morcrl an earnest m-onc;' agreement*- dews rot constitute a 

To protec: (he security nf this trust deed, grantor agrees- 
com Jo, fiR* ^eonffp^t * ^ " ^ and ^ nM to » de ™ ;i ^ building o, improves: thereon; and nc, to 

or, a-d^n^&S^^^ e °° d a " d habillt,IC C ° ndili0fl buildi ^ » Movement which may be. conned, imaged or destroyed .here- 

cu.ing s~h^t~£K_^ Shearopeny; if the be.efia^ „«,__, to join in «c 

4 To provKic aod congruously _»„«_, ,„,__„_ on the hidings no. o? hcfr«fter erected on the ^property S £ S or _S by 5™ .ad otler haz- 
ajtk. (he benelicmry may frcrr. lime lo time require, in sn ainounl not lc<s than J ^ ^ H mS VaJLlIP, 

"Trto publlMn tr susgesuu t hat mch on Bgr.e^nl actirMt !h. I™, of obhU n in B b,ne1ld»ry, coniant In eampl.lo d»U!l. 
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u . Ar a'"',' lime, and from Urns 10 lime upon written request of beneficiary, payment of its fees and presentation of this d-ed arc/ the note for endorsement (in 
c.iSci (.•! lull'rcciirivcyances, for cancellation), without affecting ihc liability of any person lor the payment of the indebtedness, trustee may (a) comer.l to the making 
of :u.% map cr i-hii of P'one r S'. 0>) join granting any easement or creatine any restriction thereon; (c) join in any subordination or uther agreement affecting I hi? 
- 3.:i:(t n rnt li ;n nr charge thereof; or (dy rccorrvey, withou: warranty, at', or any pan of the property. The grantee in any reconveyance may be dcsciibiu as the. "per- 
•■.nii o' pt:inorii. legally entitled thereto," und the recitals therein of any matters or facts shall be conclusive proof oT the truthfulness thereof. Trustee fees for any of the 
^crvltei mentioned in this paragraph shall be not icss than $5. 

] I:. Upnri any default by gnnror hereunder benefie:ary may, at any time without nulice, cither in person, by agent, orby a receiver to be appointed by a court, 
jmf w.thout rigard to the adequacy of any security fat the indebtedness hcteby secured, enter upon and take possession of the property or any part thereof, in its owji 
nnmc sue or otherwise collect the rents, issues and profits, including those past due and unpaid, and apply UV- same, less costs and expenses of operation and collec- 
i:>n. inr.lurtinj; reasonable attorney fees, upon any indeotcdness secured hereby, and in such order as beneficiary may determine. 

J i. Th-: entering upor. and i.jking possession of die properly, Ihe collection of such reots, issues and profits, "or the proceeds of fire and olher insurance pelt- 
ries or compensation or awards for any taking or damage of the property, and the application r>r release thereof as aforesaid, shall not cure ot waive any default or 
notice of dehiuh hereunder, or invalidate any act done pursuant to such notice. 

12. I' pen default by grantor in piyntcnc of any indebtedness secured hereby or in granlor's performance of any agreement hereunder, time being of the essence 
Atili tcspcci to snrji p.iymeni and/or perfonnance, iris beneficiary m3V declare all sums secured hereby immediately due and payable. In such even), Lhe beneficiary 
7)2} t'.tc'. 10 prcceed to foreclose tliis Jmsl deed in equity as a mortgage or direct the trustee to foreclose this trusJ deed by advertiscrncit: and sale, or may direct the 
rusttje to nursvjc any other rigb: or remedy, cither at law or in equity, which the beneficiary may have. In the event lite beneficiary elects to foreclose by advertise- 
nrjni \\r.A sale. lire beneficiary or the trustee shall execute and cause to be recorded a written notice of default and election to sell "the property to satisfy ihc obliga- 
i::n -vt-.i.-ed herehv vhiieupon trt trustee shall fi:< the tin>: Bnd place of sale, give notice thereof us then required by law and proceed to foreclose this trust deed in 
K- rn. jinri provided ■'< OKS Rfi.735 to S6.795. 

13. Alter the trustee has camnicnced foreclosure by advertisement and.sale, and si any time prior to 5 days before the dale Ihc trustee conducts lhe sale, the 
-r.-.rior or any nther p:rstm so privileged by ORS S6.753 may cure the default or defaults. If the default consists of a failure to pay, when due. sums secured by the 
-.rust deed, the default may b= cuied by paying '.he entire amount due at the time of the curs oiher than such portion as would nol (hen be due had no default occurred. 
Any o.hcr detail It that is capable of being cured may bi cured by tendering Ihe performance required under the obligation or Irasl -deed. In ar.y cose, in addition to 
■j!: ring the default or defaults, the person effecliag the cure shall p3y ;o the beneficiary ail costs and expenses actually incurred in enforcing Ibe obligation of the trust 
deed, !u|ie(lie.' » rth trusiee and auomcy fees not exceeding the amounts provided by law. 

14 Otherwise, Ihe site; shall be held on the date and ot the lime and place designated in lhe notice of sale or the lime to -which the sale may be postponed as 
mcvided by law. The trustee may sell the property either in one parcel or iti separate parcels and shall scil lhe parcel or parcels al auclion to die highest bidder for 
rash, payable 31 ihc time of sale. Trustee shall dekver to the purchaser its deed in form as reqjircd by law conveying the properly so sold, but without any covenant 
■.■>: wmrar.ry. express or implied. The recitals in the deed of any matters of fact shall be conclusive proof of the I rath fulness thereof. Any person, excluding the iruslee, 
y.t; including the glamor and beneficiary, may purchase al the sale. 

IS. When trustee sells pursuant to the powers provided herein, trustee shall apply the proceeds of sale to payment of: (]) the expenses of sale, including the 
compensation of the trustee and a reasonable charge by trustee's attorney; (2) to Ihe obligation secured by Ihe trust deed; {3) to all persons having recorded liens sub- 
■iccucut tu the inicrcsl of :he trustee in the trust deed as their inlsrcsts may appear in the order of their priority; and (4) the surplus, if any, Jo the grantor, or 10 any 
■uiccc.snoi ir: inletes: entitled a such surplus. 

! fj. Beneficiary may. from lime to lime, appoint a successor or successors to any trustee named herein or to any successor trustee appointed heieunder. Upon 
inch appointment, and without conveyance to the: successor trustee, the latter shail be vested with all lille. powers and duties conferred upon arty trustee herein named 
a; appointed lit rounder. f-5ch si.ch appointment and substitution shall he mldc by wrincn instrument executed by beneficiary'- which, when recorded in the mortgage 
rt^x/id.s (j( [lie county ot counties in which Ihe properly is situated, shall be conclusive proof of proper appointment of the successor trustee. 

1 7 Tms:ee trccepts litis tnis: when this deed, duly executed and acknowledged, is made a public record as provided by law. Trustee is nol obligated to notify 
.my party hereto of pending sale under any other deed of trust or of any action or proceeding in which grantoT, beneficiary or trustee shall.be a party unless such action 
>i CTi.'Ceedi ng i« brouylil by trustee. 

The grantor covenants fj and agrees wilb tbc beneficiary and the beneficiary's successors in inteiest that tie grantor is lawfully seized in fee simple oTihe real 
ru-'rwrtv :md .ms a valid, uncncurnbeied title ihereto, except ;is may be set fonli in any addendum ot exhibit attached hereto, artd thai the grantor will warrant and for- 
detend ;he same ;i(;jiiiil ali persons whomsoever. 

WARNING: Unless gcar.tor provides beneficiary with evidence of insurance coverage as required by the contract or loan agree- 
ment between them, beneficiary may purchase insurance at grantor's expense to protect beneficiary's interest. This insurance may, 
but need not. ajso proiect grantor's interesT. If the collateral becomes damaged, the coverage purchased by beneficiary may not pay 
any claim mailt by or against grantor. Grantor may later cancel the coverage by providing evidence that grantor has obtained prop- 
erty coverage slsewherc. Grantor is responsible for the cost of any insurance coverage purchased by beneficiary, which cost may be 
added to grantor's contract or loan balance. If it is so added, the interesi rate on the underlying contracl or loan will apply to i1. The 
effective date of coverage may be the date grantor's prior coverage lapsed 01 the date grantor failed to provide proof of coverage. 
The coverage beneficiary purchases may be considerably more expensive than insurance grantor might otherwise obtain alone and 
may net satisfy any need for property damage coverage or anv mandatory liability insurance requirements imposed by applicable 
law. 

The grantor warrants that l.ic proceeds of the loan represented by the above described note and this trust deed are {choose one):* 

;n'l pr tnnriiy for granlor's personal, family ot household purposes (see Important Notice below). 

(b; lor an Ofganutauort, or (even if grantor is a natural person) are for business cr commercial purposes. 

This deed applies to, inures to tlv; henrfit of, and binds all parties hereto, their heirs. legatees, devisees, administrators, executors, pcreona! representatives. 
-i:ct--ssors iin.j assigns. The term beneficiary shail mean the holder and owner, including pledgee, of the contract secured hereby, whether or not named as a benefT- 
ciaiy herein. 

In construing this Irust deed, it is understood that the grantor, trustee and/cr ocnetTciary may each be more than one person; (hit if Ihe context so requires, the 
singular shall be taken to rr.ean and include the plural, and tliat generally aJl grammatical changes shall be made, assumed and implied to- male- the provisions here- 
of apply squally to corporations and to individuals. 

IN WITNESS WHEREOF, the grantor has executed this instnjmenrtji£^e4ft^-airid year first written abo-w-y 
'IMPORTANT NOTICE: Delete, by lining out, whichever warranty (a> or ^C^L ^ '. ^ 

(b; is inapplicable. If warranty (a) is applicable and the beneficiary is 

a creditor as such word is defined in the Truth-in-Lendlng Ac1 and ~~CharI6s Sides 

Regulation Z, the beneliciary MUST comply with tho Act and 

Regulation by making required disclosures;. For ihis purpose use 
Stevens-Ness Form No. 1319, or the equivalent, If compliance with th* 
Act is not required, disregard this notice. , /l/? " 

STATE OF OREGON, Cou nty oH.1 Jdl2^J^^.~~- -.,-.-.) ss. 

This instrument was acknowledged before me on rVI /XtA J2. /£> _ i 

by L-l [ I 

This instrument was acknowledged before mc on , j 



by jCJaarl^LS..Si.das 

as 



1 — Nolafv Vublic for Oregon , 

Oregon ; ,, ' . . nil O A 

423656 M y commission expires JJ/-TZj.L'.„c~^UJ--4r. 



«!. SEAL 
.-" ; -LT.iAN 



■ \OH NO. 

?315 



HEQUEST for FULL RECONVEYANCE (To be used only when obligations have been paid.) ~" 

>..t,n h, .he ,orm> ,,, the -m„ deed. th« «,a.e r,ow „,ld by you andcr :he same. Mail the reconveyance and documems to ' 



secures' 056 ° f destr ° V Inls Trus1 D «ed OR THE NOt¥ which" it 

Both should be cfalivered to the trustae for cancellation before — 

reconveyance is made. Beneficinrv 



Exhibit "A" 



Real property in the County of Jackson, State of Oregon, described as follows: 

THAT PORTION OF THE FOLLOWING DESCRIBED TRACT LYING NORTH OF THAT TRACT CONVEYED TO 
THE STATE OF OREGON, BY AND THROUGH TTS STATE HIGHWAY COMMISSION, BY DEED RECORDED 
IN VOLUME 501, PAGE 394, JACKSON COUNTY, OREGON, DEED RECORDS, TO WIT: BEGINNING AT A 
POINT IN THE CENTER OF THE COUNTY ROAD, 792.8 FEET WEST, AND 2654.9 FEET SOUTH OF THE 
NORTHWEST CORNER OF DONATION LAND CLAIM NO. 42, TOWNSHIP 38 SOUTH, RANGE 1 EAST 
WILLAMETTE MERIDIAN, JACKSON COUNTY, OREGON; THENCE NORTH 85° 24' WEST 72 90 FEET 
ALONG THE CENTERLINE OF THE COUNTY ROAD; THENCE NORTH 64°16' WEST, 1647 4 FEET ALONG 
THE CENTERLINE OF THE COUNTY ROAD, TO THE NORTHEAST CORNER OF TRACT DESCRIBED IN 
VOLUME 261, PAGE 22, JACKSON COUNTY, OREGON, DEED RECORDS THENCE SOUTH, 2646 2 FEET' 
THENCE SOUTH 36°00' EAST, 552.2 FEET; THENCE SOUTH 49°36' EAST, 264.9 FEET, TO THE SOUTH 
LINE OF DONATION LAND CLAIM NO. 73, TOWNSHIP 38 SOUTH, RANGE 1 WEST, WILLAMETTE 
MERIDIAN, JACKSON COUNTY, OREGON; THENCE SOUTH 89°34' EAST, 1029.6 FEET, ALONG THE 
SOUTH LINE OF SAID CLAIM NO. 73, AND CLAIM NO. 74, SAID TOWNSHIP AND RANGE' THENCE 
NORTH 0°01' EAST, 2551.2 FEET, TO THE POINT OF BEGINNING. 

NOTE: This iegal description was created prior to January 1, 2008. 



Tax Parcel Number: 1-012382-0 



PROMISSORY NOTE 



$185,000.00 



January 25, 201 1 



I, Charles A. Sides personally and for Management Group Oregon, Inc., promise to pay to the 
order of Jack R, Yaxbrough, ONE HUNDRED EIGHTY-FIVE THOUSAND AND NO/100 
DOLLARS with interest thereon at the rate of fifteen percent (15%) per annum. 

If Borrower fails to pay to Lender S9, 000.00 per month on or before the 5th day of the month 
during which it is due, Lender shall assess against Borrower a late payment fee in the amount of 
$50.00 per day until the full amount, to include any and all additional costs and late fees are paid 
in full. All payments/monies received shall first be applied to any outstanding additional costs, 
including late fees, then interest and finally the principle balance. 

If Borrower foils to pay to Lender $106,663.05, plus any and all interest, costs and late fees on or 
before January 24, 2012, Lender shall assess against Borrower a late payment fee in the amount 
of $200.00 per day until the full payment to include principal, interest and any additional costs 
are paid in full. All payments/monies received shall first be applied to outstanding costs, 
including late fees, then interest and then the principle amount. 

In the event a dispute arises with respect to this agreement, the prevailing party shall be entitled 
to recover their reasonable legal costs/attorney fees and costs incurred in the enforcement of said 
agreement regardless of whether or not the matter is ultimately resolved by trail or other means 
of dispute resolution. 




MANAGEME£LT GROUP OREGON, INC. 



Date 



Charles Sides, Personally 



Date / -J. '/ ~ If' 



Ja£k R. YafbroWh, 




Date 




PLAINTIFF'S 
EXHIBIT 



LOAN AGREEMENT 

AGREEMENT made this 25 lh day of January 20 1 1 by and between Jack R. Yarbrough, hereinafter 
"Lender," and Chuck Sides for Management Group Oregon and Charles Sides personally, hereinafter 
''Borrower." 

L LOAN AMOUNT : The loan amount, which Lender agrees to lend to Borrower, shall be 
in the sum of ONE HUNDRED EIGHTY-FIVE THOUSAND AND NO/1 00 DOLLARS ($1 85,000.00) 

2. INTEREST RATE ANT) DUE DATE : Borrower shall pay the balance of the loan, 
including interest at fifteen percent (15%) per annum on or before January 24, 2012. 

3. PAYMENT SCHEDULE AND LATE FEES : Borrower shall make monthly 
installments of $9,000, the first of such installments shall be paid on or before March L 2011, and 
subsequent installments to be paid on the same day of each and every month thereafter. 

Borrower shall make a final payment of the remaining balance and interest due of approximately 
$106,663.05 on or before January 24, 2012 

If Borrower fails to pay to Lender $9,000.00 per month on or before the 5th day of the month during 
which it is due, Lender shall assess against Borrower a late payment fee in the amount of $50.00 per day 
until the full amount, to include any and all additional costs and late fees are paid in full. All 
payments/monies received shall first be applied to any outstanding additional costs, including late fees, then 
interest and finally the principle amount. 

If Borrower fails to pay to Lender the remaining balance of approximately $1 06,663.05, plus any 
and all interest, costs and late fees on or before January 24, 2012, Lender shall assess against Borrower a 
late payment fee in the amount of $200.00 per day until the full payment to include principal, interest and 
any additional costs are paid in full. All payments/monies received shall first be applied to outstanding 
costs, including late fees, then interest and then the principle amount. 

Borrower expressly acknowledges that Borrower shall be required to pay late fees if Borrower fails 
to make any payments when due pursuant to this agreement. The late fees apply not only to balloon 
payments but also to the final payment due pursuant to this agreement. Borrower expressly acknowledges 
and agrees that these late fees are not penalties but are, instead, considerations to the Lender to induce him 
to make the loan and further that said late fees are consideration for the loss of use by the Lender of the 
money which has been lent pursuant to this agreement. Borrower specifically waives any right to inquire 
with respect to Lender's prospective uses for monies not paid under this agreement which give rise to the 
entitlement of the Lender to late fees. 

4. FEES: As further consideration for the loan, and in lieu of a monetary loan fee, Borrower 
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shall convey title to a steel building generally described as 300 ft by 80' wide, and including all parts, 
components, accessories, blue prints, plans, and/or diagrams necessary to erect said building and make it a 
working functional building. Further Borrower at his expense, agrees and shall deliver said building to a 
specific site on Lender's property/ located behind the Pilot/McCoy Freightliner in Brooks. OR. 

5. TERM: The term of this loan shal 1 be for a period not to exceed one (1) year, January 24, 

2012. 

6 - LOAN DISBURSEMENT: Lender had previously given Borrower a check in the 
amount, of $75,000.00 on January 25, 201 1 and shall give to Borrower another check for the remaining 
balance, after all lees/costs, to include loan fees, past due payments, recording fees, escrow fees and 
encumbrances are paid and after this agreement and the accompanying promissory note and additional 
documents have been fully executed. 

7 - INSURANCE/TAXES: Borrower shall maintain and provide proof of insurance on the 
building set forth in Paragraph 4 herein, showing Lender as an Additional Insured. Borrower shall also 
keep all property taxes due on the building current. 

8. SECURITY: As security for this Joan, Borrower pledges as collateral, the "Account" as 
that term is defmed in ORS 79.0102(b), and derived from the Commercial Building Lease/Agreement 
executed between Management Group Oregon, Inc., and Oregon Child Development Coalition, Inc.. on the 
existing commercial building located at 1687 Summer St NE. Salem, OR, and more specifically set forth in 
the Lease Agreement attached as Exhibit "A." Borrower shall provide Lender a complete fully executed 
copy, including all exhibits ("A" and "B" attached thereto), of the Lease Agreement referred to as collateral 
in this paragraph. 

The Security Interest granted as set forth herein, shall be perfected by the filing of a properly 
executed UCC Financing Statement contemporaneously with the execution of this document. 

Borrower further agrees to execute in his personal and corporate capacity, the promissory note in 
the sum of $ I 85,000.00 attached as Exhibit "B." 

9. LIENS: Borrower agrees to maintain said collateral set forth in paragraph 8 herein, free 
and clear from any and all liens and encumbrances. However, should said property be encumbered either 
prior to, or subsequent to the date of the execution of this agreement, Borrower agrees to save and hold 
harmless Lender from any liability which may result from said encumbrances. 

10 - RULE OF CONSTRUCTION: Any rule of construction interpreting a document 
against its drafter shall be inapplicable. 

1L DEFAULT: In the event that Borrower defaults with respect to the repayment of this 
loan, or any installment there under, Lender shall have all remedies available to him pursuant to Oregon law 

Page 2 - LOAN AGREEMENT 



and pursuant to the terras of this Loan Agreement. 

12. WAIVER : Failure by Lender at any time to require performance by Borrower of any of 
Lhe provisions hereof shall in no way affect Lender's rights hereunder to enforce the same, nor shall any 
waiver by Lender of any breach hereof be held to be a waiver of any succeeding breach, or a waiver of this 
nonwaiver clause. 

13. PLACE OF VENUE : Both Borrower and Lender agree that any legal action, to include 
foreclosure or forfeiture will be filed and take place in the State of Oregon, and in a County Court System of 
Lender's choice. 

14. ATTORNEY FEES : In the event a dispute arises with respect to this agreement, the 
prevailing party shall be entitled to recover their reasonable attorney fees and costs incurred in the 
enforcement of said agreement regardless of whether or not the matter is ultimately resolved by trial or 
other means of dispute resolution. 

Borrower agrees to appear in and defend any action or proceeding purporting to affect the security 
rights or powers of Lender and in any suit, action or proceeding in which the Lender may appear, including 
any suit for the foreclosure or forfeiture of this agreement or any suit or action related to this instrument, 
including but not limited to its validity and/or enforceability, to pay all costs and expenses, including 
evidence of contractual rights and title and the Lender's attorney fees; the amount of attorney fees 
mentioned in Paragraph 14 in all cases shall he fixed by the trial court or the Lender, in case of forfeiture, 
and in the event of an appeal from any judgment or decree of the trial court, Borrower further agrees to pay 
such sum at the Appellate court shall adjudge reasonable as the Lender's fees on such appeal. 

15. NOTICES : Any notices or demands to be given one party to the other as required by this 
Agreement or otherwise shall be sent registered or certified, return receipt requested, unless the other party 
has been noti fied of a change of address and has been received by said party prior the time of mailing of any 
other notice. Any such notice shall be deemed to have been delivered and given, forty-eight (48-) hours after 
the postmark thereof. Notices shall be sent as follows: 

(a) Upon the Lender - P.O. Box 20756, Keizer, OR 97307 

(b) Upon the Borrower - P.O. Box 2087, Salem, OR 97308 

16. MISCELLANEOUS : Lender shall be reimbursed for any/all costs and labor, (at his 
standard hourly rate of $65.00 per hour), that he or his office staff have incurred in the collection/ 
enforcement of this loan agreement, to include legal action/ foreclosure, repossession or forfeiture of said 
property. 

17. INTEGRATION : This Agreement embodies the entire agreement of the parties hereto. 
Borrower agrees that Borrower has not relied upon any statements made by Lender that are not set out in 
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writing in this Agreement. If any portion of this Agreement is deemed to be invalid, the remainder hereof 
shall be given full force and effect. 

18- TIME IS OF THE ESSENCE : Time is of the essence of this Agreement and every 
provision herein. 

19. ENTIRE AGREEMENT : This agreement constitutes the entire agreement of the 
parties and supersedes any oral agreements or representations which may have been made by any 
party. 

IN WITNESS WHEREOF, the parties have executed this agreement in duplicate the day and year 
first above written. 



MAN AGEMEKrp&OUP' OREGON, 





Date 




/ 




7 1 



Charles Sides, Personally 



Date 




Date 
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UCC FINANCING STATEMENT 

FOLLOW INSTRUCTIONS (front and back) CAREFULLY 

A. NAME & PHONE OF CONTACT AT FILER [optional] 



State of Oregon 
Initial Filing 1 Page(s) 



8742430 

03/18/11 02:49 PM 
OR Sec. of State 




9040192911 



B. SEND ACKNOWLEDGMENT TO: (Name and Address) 

r 

1 William L. Ghiorso 
Attorney at Law 
495 State Street, Suite 500 
Salem, OR 97301 

L 



1 



J 



THE ABOVE SPACE IS FOR RUNG OFFICE USE ONLY 



1 • D EBTOR'S EXACT FULL LEGAL NAME - insert only orjfl debtor name (1a or 1 b) - do not abbreviate or combine 
1a. ORGANIZATION' 



OR 



I'S NAME 

Management Group Oregon, Inc. 



FIRST NAME 



MIDDLE NAME 



c. MAILING ADDRESS 

PO Box 2087 

RUCTIONS 



CITY 

Salem 



STATE 

OR 



POSTAL COOE 

97308 



COUNTRY 

USA 




ADD'L INFO RE 
ORGANIZATION 
DEBTOR 



1a. TYPE OF ORGANIZATION 

Corporation 



1f. JURISDICTION OF ORGANIZATION 

Oregon 



1g. ORGANIZATIONAL ID #, if any 

213150-80 



Z A DDITIONAL DEBTOR'S EXACT FULL LEGAL NAME - insert only sm debtor name (2a or 2b) - do not abbreviate or combine 
2a. ORGANIZATION'S NAME ~~ ~~ " " ' ~ ~ 



OR 



2b. INDIVIDUAL'S LAST NAME 

Sides 

2c MAILING i 



FIRST NAME 

Charles 



MIDDLE NAME 

A. 



SUFFIX 



! ADDRESS 

PO Box 2087 



CITY 

Salem 



STATE 

OR 



POSTAL CODE 

97308 



COUNTRY 

USA 




ADD'L INFO RE 
ORGANIZATION 
DEBTOR 



2e. TYPE OF ORGANIZATION 



2f. JURISDICTION OF ORGANIZATION 



2g. ORGANIZATIONAL ID #, if any 



3 S ECURED PARTY'S NAME (or NAME of TOTAL ASSIGN EE OF ASSIGNOR S/P) - insert only SOS secured party name (3a or 3b) 
' 3a. ORGANIZATION'S NAME ~ ■ 



□ 



NONE 



OR 






JD. IINUIVIUUAL ij LAST NAME 


FIRST NAME 


MIDDLE NAME 


SUFFIX 




Yarbrough 


Jack 


R. 




3c. M 


AILING ADDRESS 


CITY 


STATE 


POSTAL CODE 


COUNTRY 


PO Box 20756 


Keizer 


OR 


97307 


USA 



4. This FINANCING STATEMENT covers the following collateral: 



The "Account" as that term is defined in ORS 79.0102(b), and more specifically the lease payments and 
income arising out of the Commercial Building Lease/Agreement executed August 6, 2010 between 
Management Group Oregon, Inc. and Oregon Child Development Coalition, Inc., for the existing commercial 
building located at 1687 Summer St. NE, Salem, Oregon. 



5. ALTERNATIVE DESIGNATION pf applicable 



□ 



LESSEE/LESSOR 



□ 



CONSIGNEE/CONSIGNOR 



□ 



BAILEE/BAILOR 



□ 



SELLER/BUYER 



□ 



□ 



NON-UCC FILING 



6. r~\ This FINANCING STATEMENT is to be filed [for record] (or recorded) in the REAL ESTATE RECORDS. 
Attach Addendum [If applicable] 



See Instruction Debtorfs) 



8 OPTIONAL FILER REFERENCE DATA 



401 FIUNG OFFICE COPY — NATIONAL UCC FINANCING STATEMENT (FORM UCC1) (REV. 3/10) 
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) Case No. 11 C 19158 

) PLAINTIFF' S MOTION FOR 

Plaintiff, ) PARTIAL SUMMARY 

) JUDGMENT 



v. 

ASPEN PACIFIC CITY, LLC, An Oregon 
Limited Liability Company, and MANAGEMENT 
GROUP OF OREGON, an Oregon Corporation, 
And CHARLES SIDES, an individual, 

Defendants. 



UTCR 5.050 - ORAL ARGUMENT 

Time for Oral Argument is 30 minutes. 
Official Court Reporting Services are request. 

COMES NOW Plaintiff by and through his attorney, John E. Storkel, and moves this 
Court for partial summary judgment against Defendants. In support of the foregoing motion, 
Plaintiff will rely upon the provisions of ORCP 47, the pleadings in this action, arguments, 
memoranda, declarations and exhibits. 
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JUDGMENT ATTORNEY AT LAW 

1415 LIBERTY STREET S.E. 
SALEM, OREGON 97302 
(503) 363 6625 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



I. POINTS AND AUTHORITIES 

A. Standards for Summary Judgment . 

The court is directed to render summary judgment, "if the pleadings, depositions, 
admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 
any material fact and that the moving party is entitled to judgment as a matter of law." ORCP 
47C. 

The determination of whether or not there is a "genuine issue of material fact" precluding 
summary judgment under the amendment to ORCP 47 is made on the evidence of both parties. 
Jones v. General Motors Cory, 139 Or. App. 244, 256, 911 P2d 1243 (1996). 

B. Undisputed Facts : 

L The April 2010 Loan : On or about April 28, 2010, (hereinafter the "April 2010 
Loan") Defendants for value received, made and executed a loan agreement and promissory 
note in the amount of $350,000.00 payable to Plaintiff Yarbrough according to the terms and 
provisions of the loan agreement and promissory note. 

The promissory note is attached to the Declaration of Jack Yarbrough and marked as 
Exhibit "A" Said Loan agreement is attached to the Declaration of Jack Yarbrough and marked 
as Exhibit "B". 

All of Defendants obligations to plaintiff under the April 2010 loan are secured by certain 
collateral, namely, a trust deed in real property located at 1 100 West Valley View Rd., Talent, 
Oregon. 

A copy of the trust deed is attached to the Declaration of Jack Yarbrough and marked as 
Exhibit "C". 
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TTTnrrMF>JT ATTORNEY AT LAW 

U ±-» VJivmrN 1 1415 LIBERTY STREET S.E. 

SALEM, OREGON 97302 
(503) 363 6625 



1 

2 

3 

4 

5 

6 

7 

8 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
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22 



Defendants are in default under Exhibit "A," "B," "C," in the following list of particulars: 

1 . Defendants agreed to repay the April 2010, loan, including principal and interest 
n monthly installments according to its terms, with the entire remaining balance due April 26, 
:01 1, as provided in the loan agreement. Defendants have defaulted on said payments, 
pecifically Defendants have defaulted and have failed to pay the loan in full on the maturity date 
eaving substantial principal, interest, penalties, and costs due to plaintiff on the note and 
ndebtedness. See Yarbrough Declaration. 

2. In addition, and in lieu of loan fees, Defendants agreed to supply to Plaintiff all 
umber and material to build a 48' x 60' shop similar to the shop located at 8306 Wheatland Rd. 
sf, Keizer, Or. Further, Defendant agreed to pay the cost of moving a quanset hut from its 
current location of 2159 Clearlake Rd N to the northeast corner of the same property. 
Defendants failed to perform either promise as contractually required. See Yarbrough 
Declaration. 

3. In addition, and in lieu of loan fees, Defendants agreed to pay the cost to move 
and set on foundation three homes from the general area of St. Croix/Ridge Dr. to a location 
designated as the Evergreen property or as an alternative to this obligation defendant had the 
option as set forth in Exhibit 1 to purchase three (3) Evergreen lots for $35,000.00 each. 
Defendants exercised the option to purchase the (3) Evergreen lots but Defendants failed to 
timely perform. 

See Yarbrough Declaration. 
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2. The January 2011 Loan : On or about January 25, 201 1 , (hereinafter the "January 
>01 lLoan") Defendants for value received, made and executed a loan agreement and 
promissory note in the amount of $185,000.00 payable to Plaintiff Yarbrough according to the 
;erms and provisions of the loan agreement and promissory note. 

The promissory note is attached to the Declaration of Jack Yarbrough and marked as 
Exhibit "D" Said Loan agreement is attached to the Declaration of Jack Yarbrough and marked 
is Exhibit "E". 

All of Defendants obligations to plaintiff under the January 201 1 loan are secured by 
certain collateral, namely, rental income arising out of a commercial building/lease between 
Management Group Oregon, Inc., and Oregon Child Development Coalition, Inc., for 
commercial space located at 1687 Summer St., NE, Salem, Oregon. 

A copy of the UCC filing is attached to the Declaration of Jack Yarbrough and marked as 
Exhibit "F". 

Defendants are in default under Exhibit "D," "E," "F," in the following list of particulars: 
1 . Defendants agreed to make monthly installment payments to repay the January 
201 1, loan, in the amount of $9,000.00 per month, with the entire remaining balance due January 
24, 2012, as provided in the loan agreement. Defendants have defaulted on said monthly 
payments, specifically Defendants have defaulted and have failed to pay any monthly payments 
for the months of March, June, July, August, and September of 201 1 . See Yarbrough 
Declaration. 
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2. Defendants have given plaintiff reasonable cause to become insecure or under- 
ecured by preventing and otherwise not entering into the lease agreement identified in Exhibit 
F." thereby rendering the loan unsecured See Yarbrough Declaration. 

3. In addition, and in lieu of loan fees, Defendants agreed to convey title to a steel 
luilding generally described as 300' x 80' wide, including all parts, components, accessories, 
•lue prints, plans, and/or diagrams necessary to erect said building and make it a working 
imctional building. Further, Defendants agreed to incur all expense and deliver the building to a 
pecific site on Plaintiffs property located behind Pilot/McCoy Freightliner in Brooks, Or. 
)efendants have failed to perform either promise. See Yarbrough Declaration. 

II. CONCLUSION 

Plaintiff has a valid and subsisting security interest in the collateral described herein, 
because there is no question of fact regarding the status of the default of Defendants, Plaintiffs 
s entitled to a judicial decree of this court rinding Defendants in material breach and foreclosing 
ill of the interest of Defendants in the collateral and for other appropriate relief. For the reasons 
;et forth herein, this Court should grant Plaintiffs Motion for Partial Summary Judgment 

DATED : September 28, 201 1 





Jo^n E. Storkel, OSB. No. 850871 
Attorney for Plaintiff 
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7 ST/y 



IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION \ s 



IACK R. YARBROUGH, 



Plaintiff, 



v. 



ASPEN PACIFIC CITY, LLC, an Oregon 
Limited Liability Company, And MANAGEMENT 
GROUP OF OREGON, an Oregon Corporation, 
And CHARLES SIDES, an individual 

Defendants. 



Case No. 11C19158 



./ 



DECLARATION OF JACK R. 
YARBROUGH IN SUPPORT OF 
PLAINTIFFS* MOTION FOR 
PARTIAL SUMMARY 
JUDGEMENT 



) 

) ss. 
) 



STATE OF OREGON 
County of Marion 

I, Jack Ray Yarbrough, do hereby state as follows: 

1 . I am the Plaintiff herein. I make this declaration based upon my personal 
knowledge. 

2. Attached herein as Exhibit "A" is a Promissory Note executed between Jack R. 
Yarbrough, and Charles Sides, personally and Charles Sides for Aspen Pacific City, LLC, dated 
April 28, 2010. 

3. 3. Attached herein as Exhibit "B" is a Loan Agreement executed between Jack 
R. Yarbrough, and Charles Sides, personally and Charles Sides for Aspen Pacific City, LLC, 
dated April 28, 2011. 
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4. Attached herein as Exhibit "C" is a trust deed executed by Charles Sides, on 
>ehalf of Aspen Pacific City, LLC, dated May 3, 2010. 

5. Attached herein as Exhibit "D" is a Promissory Note executed between Jack R. 
f arbrough, and Charles Sides, personally and Charles Sides for Management Group Oregon, 
nc, dated January 24, 201 1 . 

6. 3. Attached herein as Exhibit "E" is a Loan Agreement executed between Jack 
3.. Yarbrough, and Charles Sides, personally and Charles Sides for Management Group Oregon, 
[nc, dated January 24, 201 1 . 

7. Attached as Exhibit "F" is a UCC filing. Exhibit "F" creates a first lien on 
Defendants' interest in rental income as follows: 

"The "Account" as that term is defined in ORS 79.0102(b) and more specifically the 
lease payments and income arising out of the Commercial Building Lease/ Agreement 
executed August 6, 2010 between Management Group Oregon, Inc. and Oregon Child 
Development Coalition, Inc., for the existing commercial building located at 1687 Summer 
St. NE, Salem, Oregon " 

8. Defendants are in default under Exhibit "A," "B," and "C," in the following non- 
exclusive list of particulars: 

A. Defendants agreed to repay the April 20 1 0, loan, including principal and interest 
according to its terms, with the entire remaining balance due April 26 201 1 as provided in the 
loan agreement. Defendants have defaulted on said payments, specifically Defendants have 
defaulted and have failed to pay the loan in full on the maturity date leaving substantial principal, 
interest, penalties, and costs due on the note and indebtedness. 
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B. In addition, and in lieu of loan fees, Defendants agreed to supply to Plaintiff all 
umber and material to build a 48' x 60' shop similar to the shop located at 8306 Wheatland Rd. 
Sf, Keizer, Or. Further, Defendant agreed to pay the cost of moving a quanset hut from its 
:urrent location of 2159 Clearlake Rd N to the northeast corner of the same property. 
Defendants failed to perform either promise as contractually required. 

C. In addition, and in lieu of loan fees, Defendants agreed to pay the cost to move 
and set on foundation three homes from the general area of St. Croix/Ridge Dr. to a location 
designated as the Evergreen property or as an alternative to this obligation defendants had the 
option as set forth in Exhibit 1 to purchase the three (3) Evergreen lots for $35,000.00 each. 
Defendants exercised the option to purchase the (3) Evergreen lots but Defendants failed to 
timely perform. 

9. Defendants are in default under Exhibit "D" and "E," in the following non- 
exclusive list of particulars: 

A. Defendants agreed to repay the April 2010, loan, including principal and interest 
in monthly installments of $9,000.00 according to its terms, with the entire remaining balance 
due as provided in the loan agreement On January 24, 2012. Defendants have defaulted on said 
payments, specifically Defendants have defaulted and have failed to pay the monthly payments 
For the months of March, June, July, August, and September of 201 1 . 

B. Defendants have given the lender reasonable cause to become insecure or under- 
secured by preventing and otherwise not entering into the lease agreement identified in Exhibit 
T" thereby rendering the loan unsecured. 
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C. In addition, and in lieu of loan fees, Defendants agreed to convey title to a steel 
uilding generally described as 300' x 80' wide, including all parts, components, accessories, 
lue prints, plans, and/or diagrams necessary to erect said building and make it a working 
unctional building. Further, Defendants agreed to incur all expense and deliver the building to a 
pecific site on Plaintiffs property located behind Pilot/McCoy Freightliner in Brooks, Or. 
)efendant has failed to perform either promise. 

I HEREBY DECLARE THAT THE ABOVE STATEMENT IS TRUE TO THE BEST 
)F MY KNOWLEDGE AND BELIEF, AND THAT I UNDERSTAND IT IS MADE FOR USE 
^S EVIDENCE IN COURT AND IS SUBJECT TO PENALTY FOR PERJURY. 

DATED this $0* day of September, 2011. 



)ack Ray YarbroughX 
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8 JACK R. YARBROUGH, 
9 

10 Plaintiff, 
11 

12 VS. 

13 

14 ASPEN PACIFIC CITY, LLC, an Oregon 

1 5 limited liability company; MANAGEMENT 

1 6 GROUP OREGON, INC., an Oregon 

17 corporation; and CHARLES SIDES, an 

18 individual, 
19 

2 Defendants. 

21 

22 

2 3 Defendants Aspen Pacific City, LLC (hereinafter "Aspen"), Management Group 

24 Oregon, Inc. (hereinafter "MGO"), and Charles Sides (hereinafter "Sides") answer Plaintiffs 
2 5 Complaint as follows. 

26 1. 

27 Admits Paragraphs 1,2, and 3. 

28 2. 

2 9 In response to Paragraph 4, admits that Defendant Sides is a resident of Marion 

3 County, Oregon, and further admits that some of the actions taken by Sides were as agent for 
31 Defendants Aspen and MGO. Except as expressly admitted herein, Defendants deny the 
3 2 remainder of the allegations in Paragraph 4. 
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DEFENDANTS' ANSWER AND 
AFFIRMATIVE DEFENSES 



1 3. 

2 Admit Paragraphs 5 and 6. 

3 4. 

4 Admit Paragraphs 7 and 8. 

5 5. 

6 In response to Paragraph 9, admits that Defendant Sides pledged as security the 

7 account evidenced in Exhibit "F" for the January loan. Defendants deny the balance of 

8 Paragraph 9 in its entirety. 

9 6. 

10 Defendants deny Paragraph 10. 

11 7. 

1 2 Defendants deny that there is anything left due and owing to Plaintiff on account 

1 3 of this loan. Defendants further allege that Plaintiff has failed to clear the location for delivery 

14 of the steel building and Defendants stand ready, willing, and able to deliver the steel building 

15 as soon as the location is cleared. 

16 8. 

1 7 Admit that the Notes and other loan documents provide that the prevailing party 

18 is entitled to recover reasonable attorney fees and all reasonable costs and expenses. 

1 9 Defendants deny that Plaintiff is entitled to an award of their attorney fees and allege that 
2 Defendants are entitled to an award of their attorney fees as the prevailing party. 

21 ///// 

22 ///// 
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1 9. 

2 In response to Paragraph 13, Defendants reallege their admissions and denials 

3 as set forth above and below. 

4 10. 

5 In response to Paragraph 14, Defendants deny this paragraph in its entirety. 

6 11. 

7 In response to Paragraph 15, Defendants reallege their admissions and denials 

8 as set forth above and below. 

9 12. 

1 Defendants deny Paragraph 16. Defendants further allege that said loan has been 

11 paid in full. 

12 13. 

13 In response to Paragraph 17, Defendants reallege their admissions and denials 

14 as set forth above and below. 

15 14. 

16 In response to Paragraph 18, Defendants admit that the building has not been 

17 delivered, but deny that the site for the building is ready for placement of the building as set 

18 forth in Paragraph 7 above. 

19 15. 

2 In response to Paragraph 19, Defendants reallege their admissions and denials 

21 as set forth above and below. 

22 ///// 
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1 16. 

2 In response to Paragraph 20, admit that Defendant Sides personally guaranteed 

3 all obligations, but deny that anything is owed on account of the January loans and further 

4 alleges that the April loan is current and that all monthly installments have been paid. 

5 17. 

6 In response to Paragraph 21, Defendants reallege their admissions and denials 

7 as set forth above and below. 

8 18. 

9 Defendant Sides denies Paragraphs 22 and 23 in their entirety. These paragraphs 

10 make no allegations against Defendants Aspen or MGO. 

2_2_ ***** 

12 FOR A FIRST AFFIRMATIVE DEFENSE, Defendants allege as follows: 

1 3 (FAILURE TO STATE A CLAIM) 

14 19. 

15 The allegations contained in Plaintiffs Complaint fail to allege ultimate facts 

16 sufficient to constitute a claim for relief on the April loan agreement. 

***** 

1 8 FOR A SECOND AFFIRMATIVE DEFENSE, Defendants allege as follows: 

19 (WAIVER) 
2 20. 

2 1 Plaintiff s claims are barred by the doctrine of waiver. Defendants further allege 

2 2 that Plaintiff has waived the time of the essence clause in the loan documents. 
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2_ ***** 

2 FOR A THIRD AFFIRMATIVE DEFENSE, Defendants allege as follows: 

3 (RESERVATION OF RIGHTS) 

4 21. 

5 Defendants reserve the right to allege further affirmative defenses as discovery 

6 continues. 

7 WHEREFORE, Defendants pray for a Judgment from this Court as follows: 

8 1. Awarding Defendants their reasonable attorney fees and costs and 

9 disbursements incurred herein pursuant to the loan documents. 

10 2. For a dismissal of all claims against Defendants. 

1 1 DATED this 3 th day of September, 2011. 

1 2 LAW OFFICES OF DAVID HILGEM ANN 
13 
14 

1 5 David A. Hilgemann, OSB #72 1 2 1 5 

16 Of Attorneys for Defendants 
17 

18 Trial Attorney: David A. Hilgemann, OSB #721215 
19 

20 

21 

22 

23 

24 

25 
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FOR THE COUNTY OF MARION 



JACK R. YARBROUGH, 

Plaintiff, 



vs. 



ASPEN PACIFIC CITY, LLC, an Oregon 
limited liability company; MANAGEMENT 
GROUP OREGON, INC., an Oregon 
corporation; and CHARLES SIDES, an 
individual, 

Defendants. 



Case No. 11C 19158 



DEFENDANTS' RESPONSE 
OPPOSING PLAINTIFF'S MOTION 
FOR PARTIAL SUMMARY 
JUDGMENT 



Defendants hereby respond in opposition to Plaintiffs Motion for Partial 
Summary Judgment. Defendants' Response is supported by the Points and Authorities set forth 
herein, as well as the Declaration of Defendant Charles Sides, which is attached hereto as 
Exhibit "A." 

POINTS AND AUTHORITIES 
Procedural Background 

In his Complaint, Plaintiff alleges that he loaned money to Defendants in two 



3 separate transactions: 

31 (a) The "April 2010 Loan" in the amount of $350,000.00 made to 

3 2 Defendants Aspen Pacific City, LLC, and Charles Sides, with a stated balloon payoff date of 

3 3 April 26, 2011. The Loan Agreement requires Defendants to provide Plaintiff with lumber to 
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1 build a 48' x 60' shop, and to pay the cost of moving a quonset hut from 2159 Clearlake Road 

2 N. to the northeast corner of the same property. Finally, the Loan Agreement requires 

3 Defendants to move three homes from St. Croix/Ridge Drive to Plaintiff s Evergreen property. 

4 The loan is secured by a First Deed of Trust on property owned by Defendants located at 1 1 00 

5 W. Valley View Road, Talent, Oregon. The April 2010 Loan was personally guaranteed by 

6 Defendant Charles Sides. 

7 (b) The "January 2011 Loan" in which Plaintiff loaned the sum of 

8 $185,000.00 to Defendants Management Group Oregon and Charles Sides, with a balloon 

9 payoff date of January 24, 20 1 2 . Under the terms of the January, 2011, loan, Defendants agreed 

10 to convey title to a 80' x 300' steel building, and to deliver said building to a specific site on 

11 Plaintiffs property located in Brooks, Oregon. The loan is secured by Defendants' pledge of 

12 rental income derived from a lease in which Defendant Management Group Oregon on a 



1 3 commercial building located at 1 687 Summer Street NE, Salem, Oregon is lessor. The January 

14 201 1 Loan was personally guaranteed by Defendant Charles Sides. 

1 5 Plaintiff s Complaint alleges Defendants defaulted under various provisions of 

16 the two loans, and includes the following "causes of action": 

17 (1) Foreclosure of Trust Deed on real property pursuant to 

18 the April 2010 Loan (See Plaintiffs Complaint, 

19 Paragraphs 13-14); 
20 

21 (2) Action for Money Damages, and specific performance of 

22 the January 2011 Loan ( See Plaintiffs Complaint, 

23 Paragraphs 15 - 18); 
24 

2 5 (3) Action on Personal Guarantees of Defendant Charles 

2 6 Sides on the April 2010 and January 2011 Loans ( See 

2 7 Plaintiffs Complaint, Paragraphs 19 - 20); and 
28 

2 9 ///// 
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1 (4) Fraud and misrepresentation on the January 201 1 Loan 

2 (See Plaintiffs Complaint, Paragraphs 21 - 23). 
3 

4 Defendants' Answer and Affirmative Defenses includes the following 

5 allegations: 

6 ( 1 ) The January 20 1 1 Loan has been paid in full, and Defendants were ready, 



7 willing, and able to deliver the steel building to Plaintiff, but Plaintiff failed to clear the location 

8 for delivery of the steel building. ( See Defendants' Answer and Affirmative Defenses, 

9 Paragraph 7); 



1 (2) The April 2010 Loan is current and all monthly installments have been 

11 paid. ( See Defendants' Answer and Affirmative Defenses, Paragraph 16); and 

12 (3) The Plaintiff waived the "time is of the essence" clause in the April 20 1 

13 and January 201 1 Loans. ( See Defendants' Answer and Affirmative Defenses, Paragraph 20). 

14 Plaintiffs Motion for Partial Summary Judgment 

15 In his Motion for Partial Summary Judgment, Plaintiff seeks "a judicial decree 



16 of this Court finding Defendants in material breach and foreclosing all of the interest of 

1 7 Defendants in the collateral and for other appropriate relief." See Plaintiffs Motion for Partial 

18 Summary Judgment, Page 5, Lines 13-14. 



19 Summary of Defendants' Responses 

2 Declarations of Defendant Charles Sides : The Declaration of Defendant 

2 1 Charles Sides contains the following statements, made under oath and penalty of perjury: 

22 (1) Defendants have paid the January 201 1 Loan in full. A true copy of the 
2 3 ledger sheet for the January 20 1 1 Loan, reflecting payments made and the balance of the loan, 
24 is attached to the Declaration of Defendant Charles Sides as Exhibit "A-l". 



Page 3 - DEFENDANTS' RESPONSE OPPOSING PLAINTIFFS' MOTION FOR PARTIAL 
SUMMARY JUDGMENT 

Law Offices of David Hilgemann 

The Equitable Center. Suite 700 * 530 Center St. N.E. 

Salem, Oregon 9730 1 -3740 
Telephone: (503) 585-2236 • FAX No. (503) 585-1006 
E-mail: hilged@dhilgemannlaw.com 



1 (2) Defendants have made regular monthly payments on the April 2010 Loan 

2 beginning June 2,2010, through August 8, 20 1 1 . Plaintiff has accepted and negotiated each of 

3 the monthly payments made on the April 2010 Loan. A copy of the ledger sheet showing the 

4 dates and amounts of payments made by Defendants on the April 20 1 Loan is attached to the 

5 Declaration of Defendant Charles Sides as Exhibit "A-2". 

6 (3) Defendants were ready, willing, and able to provide Plaintiff with the 

7 necessary lumber to build a 48' x 60' shop, and to pay the cost of moving a quonset hut from its 

8 current location on Plaintiffs 2159 Clearlake Road N. property to the northeast corner of the 

9 same property. However, Plaintiff failed to prepare his properties for the construction of the 

10 48' x 60' shop, or to move the quonset hut at Plaintiffs 2159 Clearlake Road N. property. 

1 1 (4) At the time the January 20 1 1 Loan was entered, Defendants were ready, 

12 willing, and able to convey title to an 80' x 300' steel building, and to deliver said building to 

13 a specific site on Plaintiffs property located in Brooks, Oregon. However, Plaintiff failed to 

14 prepare the property for the delivery of said building. 

15 (5) Defendants are ready, willing, and able to move and set on foundations 

16 three homes from the St. Croix/Ridge Drive area to Plaintiffs Evergreen property. However, 

1 7 the designated lots on Plaintiffs Evergreen property are not completed, buildable lots, and are 

18 not connected to water, sewer, and utilities. As a result of these facts, and the slope of the lots, 

19 the City of Keizer will not issue permits to locate homes on said lots. 

2 Genuine Issues of Material Fact : Plaintiffs Motion for Partial Summary 

2 1 Judgment should be denied because there are genuine issues of material fact for the Court to 

22 resolve on each of the following issues: 

23 ///// 
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1 (1) Whether the January 2011 Loan has been paid in full, as alleged by 

2 Defendants; 

3 (2) Whether Plaintiff waived the time is of the essence clause on the April 

4 2010 Loan by accepting monthly payments from Defendants on that loan after April 26, 2011; 

5 (3) Whether Plaintiff waived his right to claim that Defendants breached the 



6 terms of the April 20 1 Loan concerning Defendants ' obligation to supply lumber to build a 48" 

7 x 60' foot shop building for Plaintiff, after Defendants offered to supply said lumber, but 

8 Plaintiff had failed to prepare his property for construction of said shop building, and 

9 concerning Defendants ' obligation to move the quonset hut on Plaintiff s 2 1 5 9 Clearlake Road 

10 N. property, when Plaintiff failed to prepare the site to which the quonset hut was to be moved; 

11 and 

1 2 (4) Whether Plaintiff waived his right to claim that Defendants breached the 

13 terms of the January 201 1 Loan concerning Defendants' obligation to deliver a steel building 

14 to Plaintiff s property, after Defendants were prepared to deliver the steel building, but Plaintiff 

15 had failed to prepare his property for delivery of the steel building by Defendants. 

1 6 (5) Whether Plaintiff waived his right to claim that Defendants breached the 

1 7 terms of the April 2010 Loan concerning Defendants ' obligation to move and set on foundations 

18 three homes from the St. Croix/Ridge Drive area to Plaintiffs Evergreen property, when 

1 9 Defendants are ready, willing, and able to do so, but the designated lots on Plaintiff s Evergreen 
2 property are not completed, buildable lots, and the City of Keizer will not issue permits to 

2 1 locate homes on said lots. 

22 ///// 

23 ///// 
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1 Each of the above issues are "genuine issues of material facts" for the Court to 

2 resolve at trial. Therefore, Plaintiff is not entitled to Judgment as a matter of law. 

3 THE LAW 

4 Standard for Review in Motion for Summary Judgment : ORCP 47C sets 

5 forth the standard for summary judgment: 

6 "The Court shall enter judgment for the moving party if the pleadings, 

7 depositions, affidavits, and admissions on file show that there is no 

8 genuine issue as to any material fact and that the moving party is entitled 

9 to a judgment as a matter of law. No genuine issue as to a material fact 

1 exists if, based upon the record before the Court viewed in a manner 

11 most favorable to the adverse party, no objectively reasonable juror 

12 could return a verdict for the adverse party on the matter that is the 

1 3 subject of the motion for summary judgment." 

14 

15 In a motion for summary judgment, the moving party has the burden of showing 

16 there are no genuine issues of fact, and that they are entitled to judgment as a matter of law. 



1 7 This applies even as to those issues on which the non-moving party would have the burden at 

18 trial. Doe v. American Red Cross. 322 Or 502, 505, 910 P2d 364 (1996). Furthermore, the 

1 9 Court is to view the evidence, and all reasonable inferences that may be drawn from that 



2 evidence in the light most favorable to the non-moving party. Id. 322 Or at 505. (Emphasis 

21 added.) See also Grady v. Cedar Side Inn. Inc. . 330 Or 42, 44, 997 P2d 197 (2000). 

22 No genuine issue of material fact exists, and summary judgment is appropriate 
2 3 only if no objectively reasonable juror could return a verdict for the party opposing summary 

24 judgment. Varner v. Eves . 164 Or App 66, 70, 990 P2d 357 (1999), citing Jones v. General 

25 Motors Corporation . 325 Or 404, 414, 939 P2d 608 (1997). (Emphasis added.) 
2 6 ///// 



2 7 ///// 
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1 



Under ORCP 47C, summary judgment is appropriate only when the moving 



2 party can show that the pleadings, depositions, and affidavits raise no genuine issue of material 

3 fact, and that the moving party is entitled to judgment as a matter of law. When the evidence 

4 is in dispute on an issue of material fact, summary judgment is precluded. Gross v. 

5 Pvdvnkowski . 144 Or App 518, 521 - 22, 927 P2d 630 (1996). (Emphasis added.) See also 

6 Doughty v. Birkholtz . 156 Or App 89, 94, 964 P2d 1 108 (1998). The determination of whether 

7 there is a genuine issue of material fact is made on the evidence submitted by both parties. 

8 Flaningamv. Flaningam . 145 Or App 432, 435, 929 P2d 1084 (1996). If there are disputes in 

9 the relevant factual evidence submitted by the parties, the Court must read the record in the light 

1 most favorable to the non-moving party, and review the evidence to determine whether an 

1 1 objectively reasonable juror could return a verdict in favor of the non-moving party on the issue 

12 of the Motion. Miller v. McDonald's Corp. . 154 Or App 274, 276, 945 P2d 1 107 (1997). 



13 The Oregon Court of Appeals has summarized the court's role in motions for 

14 summary judgment as follows: 

1 5 "In determining whether summary judgment is proper, it is not our job 

16 to decide issues of fact, but solely to determine if there are material facts 

17 to decide. ORCP 47C; Jones v. General Motors Corp. . 325 Or at 420. 

18 In so doing, we review the evidence and all reasonable inferences in the 

1 9 light most favorable to [the non-moving party] to determine if only one 
2 reasonable conclusion may be drawn from it. Id. If not then summary 

21 judgment is improper ." Oregon Life and Health v. Inter-Regional 

22 Financial . 156 Or App 485, 491, 967 P2d 880 (1998). (Emphasis 

23 added.) 
24 

25 "Consistent with that role, when a trial court is confronted with a 

2 6 non-moving party's inconsistent statements, it may not evaluate the 

2 7 credibility of an explanation to resolve the factual conflict ." Edwards 

28 v. Saleen-Degrange . 161 Or App 156, 165 984 P2d 854, modified on 

2 9 other grounds . 1 62 Or App 67 1, 986 P2d 667 (1999). (Emphasis added). 
30 

31 ///// 
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1 CONCLUSION 

2 For the reasons stated herein, this Court should deny Plaintiffs Motion for 

3 Partial Summary Judgment because there are genuine issues of material fact, and Plaintiff is not 

4 entitled to judgment as a matter of law thereon. 

5 DATED this 1 9 th day of October, 2011. 

6 Respectfully submitted, 

7 LAW OFFICES OF DAVID HILGEMANN 



9 By:_| / ^ ' 1 ' 

10 Raymond At. Reid, OSB #843313 

11 Of Attorneys for Defendants 
12 

13 Trial Attorney: David A. Hilgemann, OSB #721215 
14 



15 



16 



17 
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20 



21 



22 



23 



24 



25 
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Case No. 11C 19158 

DECLARATION OF DEFENDANT 
CHARLES SIDES - EXHIBIT "A" 



STATE OF OREGON 
MARION COUNTY COURTS 

1 OCT 1 9 2011 

2 FILED 

3 IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR MARION COUNTY 
4 

5 JACK R. YARBROUGH, 
6 

7 Plaintiff, 

8 vs. 

9 

1 ASPEN PACIFIC CITY, LLC, an Oregon 

1 1 limited liability company; MANAGEMENT 

12 GROUP OREGON, INC., an Oregon 

13 corporation; and CHARLES SIDES, an 

14 individual, 
15 

16 Defendants. 

17 

18 

19 I, Charles Sides, being first duly sworn on oath, do state as follows: 

2 1 . I am one of the named Defendants in the above-referenced lawsuit. I am 

21 a principal in Defendants Aspen Pacific City, LLC, and in Management Group Oregon, Inc. 

22 I make this Declaration in support of Defendants' Response Opposing Plaintiffs Motion for 
2 3 Partial Summary Judgment. I have personal knowledge of the facts set forth herein. 
24 2. Defendants have paid the full unpaid balance of the January 20 1 1 Loan 
2 5 to Plaintiff. A true copy of the ledger sheet for the January 201 1 Loan, reflecting payments 
2 6 made and the balance of the loan, is attached to this Declaration s Exhibit "A-l". 
2 7 3 . Defendants have made regular monthly payments on the April 20 1 Loan 
2 8 beginning June 2, 2010, through August 8, 2011. On information and belief, Plaintiff has 

2 9 accepted and negotiated each of the monthly payments made by Defendants on the April 20 1 

3 Loan. A copy of the ledger sheet showing the dates and amounts of payments made by 
3 1 Defendants on said loan is attached to this Declaration as Exhibit "A-2", 
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1 4. Defendants were ready, willing, and able to provide Plaintiff with the 

2 necessary lumber to build a 48' x 60' shop, and to pay the cost of moving a quonset hut from its 

3 current location on Plaintiffs 2159 Clearlake Road N. property to the northeast corner of the 

4 same property. However, Plaintiff failed to prepare his properties for the construction of the 

5 48' x 60' shop, or to move the quonset hut at Plaintiffs 2159 Clearlake Road N. property. 

6 5 . At the time the January 20 1 1 Loan was entered, Defendants were ready, 

7 willing, and able to convey title to an 80* x 300' steel building, and to deliver said building to 

8 a specific site on Plaintiffs property located in Brooks, Oregon. However, Plaintiff failed to 

9 prepare that property for the delivery of said building. 

10 6. Defendants are ready, willing, and able to move and set on foundations 

1 1 three homes from the St. Croix/Ridge Drive area to Plaintiffs Evergreen property. However, 

12 the designated lots on Plaintiffs Evergreen property are not completed, buildable lots, and are 

13 not connected to water, sewer, and utilities. As a result of these facts, and the slope of the lots, 

14 the City of Keizer will not issue permits to locate homes on said lots. 

15 7.1 HEREBY DECLARE THAT THE ABOVE STATEMENTS ARE 

16 TRUE TO THE BEST OF MY KNOWLEDGE AND BELIEF, AND I UNDERSTAND 

17 THIS DECLARATION IS MADE FOR USE AS EVIDENCE IN COURT AND IS 

1 8 SUBJECT TO PENALTY FOR PERJURY. 
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1 CERTIFICATE OF SERVICE 

2 

3 I HEREBY CERTIFY that I served the foregoing DEFENDANTS ' RESPONSE 

4 OPPOSING PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT and 

5 DECLARATION OF CHARLES SIDES - EXHIBIT "A" on: 
6 

7 John E. Storkel 

8 Attorney at Law 

9 1415 Liberty Street SE 

10 Salem, OR 97302 

11 FAX No. 503-375-4214 

12 Of Attorneys for Plaintiff 
13 

14 by mailing to said attorney a full, true, and correct copy thereof. I further certify that said copy 

1 5 was contained in a sealed envelope with postage thereon prepaid, addressed as above stated, the 

16 last known address of said attorney, and deposited in the post office at Salem, Oregon, on the 



17 1 9 th day of October, 2011. 



1 8 LAW OFFICES OF DAVID HILGEMANN 
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21 Raymond A. Reid, OSB #843313 

22 Of Attorneys for Defendants 
23 



24 
25 
26 
27 
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29 
30 
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HOV - cm THE CIRCUIT COURT OF THE STATE OF OREGON 
7 " C 1 FOR THE COUNTY OF MARION 



STATE OF OREGON 
MARION COUNTY COURTS 

NOV 2 2 2011 

FILED 



A.CK R. YARBROUGH, 



Plaintiff, 



iSPEN PACIFIC CITY, LLC, An Oregon 
imited Liability Company, and 
/[ANAGEMENT GROUP OF OREGON, an 
)regon Corporation, and CHARLES 
1IDES, an individual, 

Defendants. 



Case No. 11C19158 

PLAINTIFF'S SWORN 
PETITION FOR ISSUANCE 
FOR PROVISIONAL PROCESS 



Jtate of Oregon ) 

) ss. 

bounty of Marion ) 



Plaintiff moves the court for an order granting immediate issuance of a restraining order, 
estraining Defendants and each other person in possession and control of the collateral and rent 
)roceeds received and held by Defendants, specifically all rent checks from the current 
collateralized property located at 1 100 West Valley View Rd., Talent, Oregon, and all income 
jom the lease payments arising out of the commercial building located at 1687 Summer St. NE., 
Salem, Oregon, from using or transferring or otherwise disposing of such rent monies until 
farther order of this court. 



Page 1 - PLAINTIFF'S MOTION FOR ISSUANCE OF 
PROVISIONAL PROCESS 



JOHN E. STORKEL 
ATTORNEY AT LAW 
1415 LIBERTY STREET SE 
SALEM, OREGON 97302 
(503) 363 6625 



1 

2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 



POINTS AND AUTHORITIES 
2. 

ORCP 83 provides that a restraining order may issue where the facts tend to establish that 
there is substantial danger that the defendant or another person is engaging in, or is about to 
engage in, conduct which would place claimed property, inter alia, in danger of destruction or 
concealment, and that without restraint immediate and irreparable injury, damage, or loss will 
occur. 

3. 

The name the Defendants are as set forth in the caption. The address for the Defendants 
is 245 13 th St. NE Salem, Oregon 97301 . The underlying claims are not based upon a consumer 
transaction. 

A. The April 2010 Loan. 

In the present matter On or about April 28, 2010, (hereinafter the " April 2010 Loan") 
Defendants for value received, made and executed their promissory note in the amount of 
$350,000.00 payable to Plaintiff Yarbrough Enterprises according to the terms and provisions of 
the promissory note. On about April 28, 2010, Defendants entered into a Loan Agreement with 
Yarbrough Enterprises for the sum of $350,000.00. Said financial obligations are secured by a 
Deed of Trust upon certain real property executed as part of the loan transaction. 

Plaintiffs have performed all conditions, covenants and promises under the loan 
agreements. All amounts under the note and loan documents became immediately due and 
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payable on April 26, 201 1 . The note and obligations of Defendants pursuant to the loan 
locuments have not been paid in full as required and the Defendants are now in default. 

In addition, and relevant to this proceeding, Defendants promised to pay monthly 
nstallments of $4,375.00 and further expressly pledged to lender "all rent checks for the current 
rent amounts from the renters at the collateralized property- 1 100 West Valley View Rd., Talent, 
OR until this loan is paid in full." Although the subject property is rented, Defendants are 
neither making the monthly installment or paying the rental income to Plaintiff. 

B. The January 2011 Loan. 

On or about January 25, 201 1, (hereinafter the "January 201 1 Loan") Defendants for 
value received, made and executed a loan agreement and promissory note in the amount of 
$185,000.00 payable to Plaintiff Yarbrough according to the terms and provisions of the loan 
agreement and promissory note. 

All of Defendants obligations to plaintiff under the January 201 1 loan are secured by 
certain collateral, namely, rental income arising out of a commercial building/lease for 
commercial space located at 1687 Summer St., NE, Salem, Oregon. 

Defendants agreed to make monthly installment payments to repay the January 201 1, 
loan, in the amount of $9,000.00 per month, with the entire remaining balance due January 24, 
2012, as provided in the loan agreement. Defendants also pledged all income from the 
commercial lease on the property. Defendants have defaulted on said monthly payments, and 
have not paid any of the rental income which they are receiving from the commercial tenant. 
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Defendants are taking and concealing the rental incomes set forth herein, in breach of 
:heir contract obligations, which conduct regarding the claimed property, places the property in 
danger of loss or concealment, and that without restraint immediate and irreparable injury, 
damage, or loss will occur to the Plaintiff. 

4. 

In addition to the foregoing, under ORCP 84 plaintiff moves the court for an order 
requiring Defendants and all other persons claiming an interest in the above-described property 
to appear and show cause why provisional process should not issue against such property of 
Defendants in the form of a writ of attachment. 

5. 

These motions are supported by the court's records and files herein, including plaintiffs 
complaint; Plaintiffs motion for partial summary judgment and this sworn petition of Jack R. 
Yarbrough. 

DATED this ^1 day of November, 201 1. 




Subscribed and sworn to before me this Jfst day of November 201 1 . 



OFFICIAL SEAL 
JACQUELINE MONIQUE TADLOCK 

NOTARY PUBLIC - OREGON 
COMMISSION NO. 458246 
.MY COMMISSION EXPIRESMAY 



gpry Public for Oregon^ 



fogjay Public for Orego 
My commission expires 



hnE.&torkel V 



John 

Attorney for Plaintiff 
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CERTIFICATE OF SERVICE 



I, John E. Storkel, hereby certify that on November 22, 201 1 I served a certified true copy 
of the attached Plaintiffs Sworn Petition For Issuance of Provisional Process upon counsel for 
Defendant by placing said copy in the United States Mail, postage pre-paid and addressed as 
follows: 

David Hilgemann 
Attorney at Law 
530 Center St NE Suite 700 
Salem, Oregon 97301-3740 

Counsel for Defendant 
Dated this 22nd day of November, 201 1 




Jdhn E. Storkel, OSB No. 850871 
Attorney for Plaintiff 
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STATE OF OREGON 
MARION COUNTY COURTS 



DEC 6 2 2011 

5 FiLED 



IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION 

Case No. 11C19158 

MOTION FOR SANCTIONS 

(Expedited Oral Argument 
Requested) 

\ 



COMES NOW Plaintiff Jack Ray Yarbrough, by and through his attorney John E. 
Storkel, and moves this court for sanctions against Defendants and their attorney's David 
Hilgemann and Ray Reid, as further described herein, and in support of the same offers the 
following Summary of Argument, Relevant Facts, Points and Authorities and Conclusions of 
Law. 
// 



JACK RAY YARBROUGH, 
Plaintiff, 



v. 



ASPEN PACIFIC CITY, LLC, An Oregon 
Limited Liability Company, and MANAGEMENT 
GROUP OF OREGON, an Oregon Corporation, 
And CHARLES SIDES, an individual, 

Defendants. 
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MOTION 

Plaintiff hereby moves the court for an order imposing sanctions upon Defendants and 
their counsel, pursuant to the court's inherent power, striking Defendants' pleadings and 
entering a default judgment in favor of Plaintiff along with Plaintiffs attorney fees to be 
determined pursuant to ORCP 68, and Plaintiffs costs and disbursements. 

In addition, Plaintiff moves the court for an order imposing upon Defendants and their 
attorneys monetary sanctions for false certification under ORCP 17, equal to the amount of 
Plaintiffs attorney fees expended in defending against the motion pursuant to ORCP 68, 
estimated at $5,000.00, and for $25,000.00 as an amount sufficient to deter such conduct in the 
future. 

This motion is based upon ORCP 1 7, the inherent power of the court, the below stated 
Relevant Facts, Points and Authorities and Conclusions of Law, and the court's file herein. 

SUMMARY OF ARGUMENT 

Plaintiff has carefully and specifically pointed out the significant and material defects in 
the October 19, 201 1 declaration of defendant, Sides. This issue has been discussed by phone 
with both Attorney's Reid and Hilgemann. But in an abundance of caution two letters from 
plaintiff one dated October 24, 201 1 and one dated November 4, 201 1 which specifically 
highlight the false or perjured statement. Exhibits E and F In response to these requests the 
Defendants and their attorneys have refused to make any corrections to the significant and 
material false or perjured statement in the October 19, 201 1 declaration which they prepared 
with their client. Exhibit B 
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Attorney's Reid and Hilgemann, while acting as attorney for Defendants, participated in 
he making of a false swearing in a signed pleading to this Court in the Declaration in Support of 
Defendants' Response to Plaintiffs Motion for Partial Summary Judgment. (See Exhibit A 
October 19, 201 1 Sides Declaration). Thus, Defendants by and through their attorney attempted 
;o force this Court to rule on the argument made and supported by the false swearing. Plaintiff 
las written two letters on the matter attempting to resolve the issue but so far no correction has 
seen made. Exhibit E and F In addition the issue has been clearly brought to the attention of 
both attorneys during phone discussions. As is clear by the responsive letter no corrections is 
being made. 

Accordingly, Defendants should in the alternative: a) have their pleadings stricken and 
default awarded to Plaintiff on all of his claims against Defendants with costs and fees; or, b) 
have monetary sanctions awarded against Defendants and their attorney for false swearing as 
indicated herein. 

POINTS AND AUTHORITIES 

ORCP 17 Sanctions 

ORCP 17 provides for monetary sanctions for false swearing against a party or an attorney 
responsible for false swearing. ORCP 17 (D). An attorney by rule automatically warrants four 
certifications to the court when they sign a pleading, motion or other paper: 



1) A party or attorney certifies that the pleading, motion or other document is not 
being presented for any improper purpose, such as to harass or to cause 
unnecessary delay or needless increase in the cost of litigation. 

2) An attorney certifies that the claims, defenses, and other legal positions taken in 
the pleading, motion or other document are warranted by existing law or by a non 
frivolous argument for the extension, modification or reversal of existing law or 
the establishment of new law. 
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3) A party or attorney certifies that the allegations and other factual assertions in 
the pleading, motion or other document are supported by evidence. Any 
allegation or other factual assertion that the party or attorney does not wish to 
certify to be supported by evidence must be specifically identified. The attorney 
or party certifies that the attorney or party reasonably believes that an allegation 
or other factual assertion so identified will be supported by evidence after further 
investigation and discovery. 

4) The party or attorney certifies that any denials of factual assertion are supported 
by evidence. Any denial of factual assertion that the party or attorney does not 
wish to certify to be supported by evidence must be specifically identified. The 
attorney or party certifies that the attorney or party believes that a denial of a 
factual assertion so identified is reasonably based on a lack of information or 
belief. (Emphasis Supplied). 

ORCP 17 (C)(2)-(5). As highlighted above, one such certification made is that the document 

filed is supported by evidence. 

To further explain, where the court finds that an ambiguity was carefully crafted to 
mislead the court, the drafter of the ambiguity was still subject to ORCP 17 sanctions, 
notwithstanding the literal truth of the words used in the statement. Sinio v. Bledsoe , 172 Or 
App 254, 18 P.3d 410 (Or App 2001). The court must first determine what the intended 
ambiguous statement was intended to convey. Id. The court may then determine whether 
evidence supports the statement's intended message. Id. In short, the inquiry is: "whether the 
person making the allegation or assertion reasonably believed that there either was or would be 
some evidence to support the assertion. Id. 

In this case, Defendant Sides made a representation about the nature and extent of his 
contractual obligations in order to defeat Plaintiffs Motion for Partial Summary judgment, 
namely, that Defendants could not move certain residential structures from one location to 
another, despite being "ready, willing and able" because Plaintiff had not completed the 
preparation of the lots. (See Sides Declaration paragraph 6). In fact Defendant opted out of the 
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obligation to move the homes and chose alternatively to purchase three lots belonging to Plaintiff 
ocated at "Evergreen" for the price of $35,000.00 each. Having exercised the purchase option, 
Defendant had no obligation to move the homes as indicated in his sworn declaration. Also, 
laving exercised the option, Defendant had 6 months from April 28, 2010 or October 28, 2010, 
;o consummate the transaction, an obligation he failed to perform. (See Transcript Marked as 
Exhibit C - Reply 1) Defendant's sworn statement is refuted by all available evidence, thus 
Defendant has made a false declaration and his attorneys have made a false certification under 
ORCP 17 (C). See ORCP 17(D)(1). 

Moreover, and in addition to the inconsistencies highlighted above, Defendant Sides, by 
and through his attorney Ray Reid, has added yet another version of events regarding the 
'Evergreen" property, by asserting that at one time Sides was to purchase the lots, but after 
hearing Plaintiffs testimony as set forth in Exhibit D that Sides now prefers to move houses onto 
the lots. (See Letter from Reid, marked as Exhibit "B" and Exhibit "D"). Upon examination of 
the testimony of both parties regarding the "Evergreen" lots, it was clear that Sides already had 
previous knowledge of the status of the physical characteristics of the "Evergreen" property, 
including the absence of readily available utility hookups, when he testified that he elected to 
purchase the lots in lieu of moving houses onto the property. (See Exhibit C - Reply 1). 
Furthermore, this additional position seems to be removed from the reality that having elected to 
purchase the properties, Defendant Sides is now contractually obligated to do so, and has no 
unilateral right to modify that contractual obligation. 

Absent a showing upon clear and convincing evidence of wanton misconduct, the 
sanction must be limited to amounts sufficient to reimburse the moving party for attorney fees 
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md other expenses incurred by reason of the false certification. ORCP 17(D)(4). However, 
ipon such a showing of wanton misconduct, the court may impose sanctions in an amount 
sufficient to deter future false certification. Id. 

In this case, as the evidence above clearly and convincingly demonstrated a reckless 
ndifference for the authority of the court the Defendants and their attorney support an 
idditional award of monetary sanctions in an amount to be determined through ORCP 68, but 
estimated at $5,000.00. Plaintiff seeks as an amount sufficient to deter future false swearing of 
five times the amount of fees expended in responding to the motion reply containing the false 
swearing. 

Bad Faith Misrepresentation Supports Entry of Default Under Inherent Power of the Court 

Inherent power sanctions may be imposed upon a party, (See Alveska Pipeline Serv. v. 
Wilderness Society, 421 US 240, 258-259, 95 S.Ct. 1612 (1975)); and counsel in litigation 
(Roadway Express. Ind. v. Piper , 447 US 752, 766, 100 S.Ct. 2455 (1980). However, the actions 
of counsel, without an independent showing of bad faith which may be demonstrated by 
knowledge of, participation in, or acquiescence to, may not support the imposition of inherent 
power sanctions against a party. Bonilla v. Volvo Car Corp., 150 F.3d 88 (1 st Cir. 1998). 1 
In this instance, because of counsel's actions, the court should subject counsel to the 
inherent powers of this court to ensure its own orders, processes, and judgments are followed, 
and further to award sanctions to ensure that Defendants may not "be allowed to determine for 
itself which laws it will choose to obey and which laws it will choose not to follow; or which 
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duties it will faithfully perform and which it will simply interpret away." Oregonians for Sound 
Economic Policy v. SAIF , 218 Or App 31, 37, 178 P.3d 286 (Or App 2008). 

A prerequisite to exercising the inherent power of the court to sanction a party to the 
proceeding is a showing of bad faith. Roadway Express, Inc. v. Piper, 447 US 752, 765-766, 100 
S.Ct. 2455 (1980). Bad faith may be inferred from any set of facts that reasonably suggest it. 
Braley v. Campbell 832 F.2d 1504, 1512 (10 th Cir. 1987). 

In this case, Defendant through counsel have manufactured testimony for the court to rule 
on in deciding his Motion for Summary Judgment. Defendant's manufactured testimony is an 
abusive litigation practice that has often supported an award of dismissal or entry of default. 

To illustrate, fabricating documentary evidence or testimony is a bad faith, abusive 
practice that is subject to inherent power sanctions. Pope v. Federal Express Corp. , 974 F.2d 
982, 984 (8 th Cir. 1992) (dismissal of lawsuit within inherent power of court where 
'manufactured evidence and perjured testimony" introduced); Pope v. Federal Expres Corp., 138 
F.R.D. 675, 683 (W.D. Mo. 1990) (Manufacturing documentary exhibits constitutes "an attempt 
to perpetrate a fraud on the court" and is sanctionable under the inherent power); Vargas v. Peltz , 
1995 US Dist. LEXIS 14574, at *31 (S.D. Fla. Mar. 17 1995) ("Fabrication of evidence, perjury 
and obstruction of the discovery process covers the 'full range of litigation abuses' and warrants 
dismissal of the present action"); Cerruti, 1881 S.A. v. Cerruti, Inc., 169 F.R.D. 573, 582-584 
(S.D.N. Y. 1996) (default judgment, costs and attorneys' fees imposed against party that 
fabricated records and failed to withdraw them until the falsity had been detected). 
/// 
/// 
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The court should respond accordingly, and issue sanctions striking Defendants' 
pleadings, and entering a default judgment in favor of Plaintiff on his claims against Defendants 
along with his attorney fees and costs to be determined under ORCP 68. 

CONCLUSION 

For the foregoing reasons, the court should issue an order imposing monetary sanctions 
against Defendants and their attorney, and strike Defendants pleadings and enter a default against 
Defendants and in favor of Plaintiff Yarbrough including Plaintiffs reasonable attorney fees, 
costs and disbursements. 

DATED: December 2, 2011. 

BLESPECTFULLYSUBMITTEP: 

Jc&i E. Storkel 
Attorney for Plaintiff 
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IN THE CIRCUIT COURT OF THE STATE OF ORE 
FOR THE COUNTY OF MARION 



JACK R. YARBROUGH, 



Plaintiff, 



v. 



ASPEN PACIFIC CITY, LLC, An Oregon 
Limited Liability Company, and MANAGEMENT 
GROUP OF OREGON, an Oregon Corporation, 
And CHARLES SIDES, an individual, 

Defendants. 



Case No. 11 C 19158 



ORDER 



After hearing the evidence and testimony in this matter the Court hereby orders that the 
plaintiffs are authorized to instruct and order that tenant Leslie Hunter whose mailing address is 
776 West Valley View Road, Ashland, Oregon 97520 to make her $300.00 lease payment 
directly to Jack Yarbrough by mailing said payment to Jack Yarbrough in care of Attorney, John 
E. Storkel whose address is 1415 Liberty Street SE, Salem, Oregon 97302 and plaintiffs are 
also authorized to instruct and order that tenant, Josh Parker whose mailing address is 1 100 
West Valley View Road, Ashland, Oregon 97520 to make the $1,000.00 lease payment directly 
to Jack Yarbrough by mailing said payment to Jack Yarbrough in care of Attorney, John E. 
Storkel whose address is 1415 Liberty Street SE, Salem, Oregon 97302. f^y^t^rr * 



llll 
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diagrams nepessary to erect th^building andrmake it intoxworking functional 



Defendant's are father directed to deliver at their expense the steel building listed in 
paragraph 4 of the-lban agreementiricluding all parts^bmponents', accessories^blue prints, 
plans, ; 

building to a spetifrcsite on the Lenpter^s property^cated behind^ffie^Pilot/Mc^oy Freightliner 
in Brooks, CTregon on or before December 20^ 201 1 

The court further awards attorney fees to the plaintiff in an amount to be submitted and 
determined subsequent to the Motion for Partial Summary Judgment hearing in this matter. 
DATED: December /2- 2011 
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IN THE CIRCUIT COURT OF THE STATE OF OR iGON 



ITEB6B 



JACK R. YARBROUGH, 



FOR THE COUNTY OF MARION 



STATE OF OREGON 
Marion County Circuit Courts 



JAN 9 2012 

FILED 



Plaintiff, 



ASPEN PACIFIC CITY, LLC, An Oregon 
Limited Liability Company; and MANAGEMENT 
GROUP OREGON, INC., an Oregon Corporation; 
And CHARLES SIDES, an Individual; and 
BANK OF THE WEST, a California Chartered 
Commercial Bank, 

Defendants. 



Case No. 11C 19158 

FIRST AMENDED COMPLAINT 

JUDICIAL FORECLOSURE OF 
TRUST DEED; MONEY DAMAGES; 
SPECIFIC PERFORMANCE; AND 

SUIT UPON PERSONAL 

GUARANTEE 

Claims between $150,000.00- 
$499,000.00 



(NOT Subject to Mandatory Arbitration) 



Plaintiff alleges as follows: 

FACTS COMMON TO ALL CAUSES OF ACTION 

1. 

Jack R. Yarbrough (hereinafter "Yarbrough") was at all material times herein a resident 
of the City of Keizer, State of Oregon. 

2. 

Defendant Aspen Pacific City, LLC (hereinafter "Aspen"), is a Limited Liability 
Company, organized and existing under the laws of the State of Oregon with a principal place of 
business in Marion County, Oregon. 
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3. 

Defendant Management Group Oregon, Inc. (hereinafter "Management Group"), is an 
Oregon corporation, organized and existing under the laws of the State of Oregon with a 
principal place of business in Marion County, Oregon. 

4. 

Defendant Charles Sides, (hereinafter "Sides") was at all times herein mentioned, and 
now is a resident of Marion County, Oregon. All acts and conduct attributable to Sides in this 
Complaint were undertaken within the course and scope of his association and employment with 
the Corporations mentioned herein, were sanctioned, ratified, or adopted by the Corporations as 
part of Sides' actual, apparent, or implied authority. 

5. 

Defendant Bank of the West is a California chartered commercial bank licensed and 
authorized to conduct banking business in the State of Oregon. 

6. 

On or about April 28, 2010, (hereinafter the " April 2010 Loan") Defendants Aspen and 
Sides, for value received, made and executed their promissory note in the amount of $350,000.00 
payable to Plaintiff Yarbrough according to the terms and provisions of the promissory note. On 
about April 28, 2010, said Defendants entered into a Loan Agreement with Yarbrough for the 
sum of $350,000.00. Said financial obligations are secured by a Deed of Trust upon certain real 
property executed as part of the loan transaction. (All three documents are collectively referred 
to herein as "The April Loan Documents" and are attached as Exhibits "A, " "B," and 'C"). 
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7. 

On or about April 28, 2010, Defendant Sides Personally Guaranteed to Yarbrough all 
obligations of Aspen under the April loan documents including the promissory note set forth 
hereinabove. 

8. 

On or about January 25, 201 1, (hereinafter the " January Loan") Defendants 
Management Group and Sides, for value received, made and executed a loan agreement and note 
in the amount of $185,000.00 payable to Plaintiff Yarbrough according to the terms and 
provisions of the documents. In lieu of a Loan Fee, said Defendants agreed and did convey to 
Yarbrough certain unconstructed parts and materials comprising a 300' by 80' steel commercial 
building valued at not less than $25,000.00. The ongoing financial obligations are secured by a 
UCC Financing Statement upon certain income executed as part of the loan transaction, (all 
documents are collectively referred to herein as "The January Loan Documents" and are attached 
as Exhibits "D, ""E," and "F"). 

9. 

On or about January 25, 201 1, Defendant Sides Personally Guaranteed to Yarbrough all 
obligations of Management Group under the January loan documents set forth hereinabove. 

10. 

Plaintiffs have performed all conditions, covenants and promises under the April loan 
agreements. All amounts under the April note and loan documents became immediately due and 
payable on April 26, 201 1 . 
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11. 

Delinquent installments and other amounts under the January note and loan documents 
are due immediately. Defendants have failed and refused to deliver the steel building pledged to 
Yarbrough in lieu of loan fees. 

12. 

The notes and other loan documents set forth hereinabove, including the deed of trust, 
provide that Plaintiff is entitled to recover reasonable attorney fees and all reasonable costs and 
expenses incurred in enforcing the notes and foreclosing the security. There are no other 
proceedings for the collection of these debt or a foreclosure of the deed of trust. 

FIRST CAUSE OF ACTION 

(Foreclosure of Real Property pursuant to the April Loan) 

For his First Cause of Action, Plaintiff alleges: 

13. 

Plaintiff re-alleges paragraphs 1 through 12. 

14. 

The interests of Defendants are inferior to the interests of the trust deed referenced in 
paragraph 5. Plaintiff is entitled to a judgment of foreclosure that Plaintiffs lien is valid lien on 
the property and foreclosing all interest of the Defendants in the subject real property. 

/// 
/// 
/// 
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SECOND CAUSE OF ACTION 

(Count One Pursuant to the January Loan-Money Damages) 

For Count One of the Second Cause of Action, Plaintiff alleges: 

15. 

Plaintiff re-alleges paragraphs 1 through 1 1 . 

16. 

Defendants are in default of the terms of the January Loan, namely in failing to timely 
make monthly installment payments. Plaintiff is entitled to judgment against Defendants for the 
principal sum of $9,000.00 to date, representing the monetary value of missed installments, 
plus accrued interest and assessments until paid, plus reasonable attorney fees, all of which 
amounts are continuing to accrue and shall be amended at the time of trial. 

SECOND CAUSE OF ACTION 

(Count Two Pursuant to the January Loan- Specific Performance) 

For Count Two of the Second Cause of Action, Plaintiff alleges: 

17. 

Plaintiff re-alleges paragraphs 1 through 16. 

18. 

Although demand has been made on the Defendants to fully consummate the transaction 
by the delivery of the commercial steel building, as provided in the agreements, Defendants 
have failed and refused, and still fail and refuse to perform as required. 

/// 
/// 
/// 
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THIRD CAUSE OF ACTION 

(Personal Guarantees on April and January Loans) 

For his Third Cause of Action, Plaintiff alleges: 

19. 

Plaintiff re-alleges paragraphs 1 through 18. 

20. 

Defendant Sides personally guaranteed all obligations of the corporate Defendants under 
the terms of the loan documents and promissory notes, and therefore is personally liable for all 
obligations financial and otherwise pursuant to the loan documents, in an amount to be proven at 
the time of trial, but in no event less than $384,000.00. 

FOURTH CAUSE OF ACTION 

(Declaratory Relief Against Defendant Bank of the West) 

21. 

Plaintiff incorporates paragraphs 1-12 as of restated verbatim. 

22. 

Based upon Defendants failure to deliver the building as contractually required and as 
alleged in Paragraph 8 herein, Plaintiff seeks to immediately obtain possession of the building 
and construct it for his use. 

23. 

Defendant Bank contends that it maintains a security interest in the building components 
arising from a loan and security agreement dated May 28, 2008, between Bank of the West and 
Charles A. Sides and/or various corporate entities owned or controlled by Sides. Bank of the 
West contends that it's security interest in the property is superior to the ownership interest of 
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Lgh and has stated that it will not voluntarily consent to the building components being 



taken into possession by Yarbrough. 

24. 

This is a proceeding for declaratory relief under ORS Chapter 28 for the purpose of 
determining a question of actual controversy and the rights, status and legal relationship between 
the parties hereto. Plaintiff is without an adequate remedy, either at law or in equity. The relief 
sought for herein will determine the present uncertainty and controversy. 
WHEREFORE, Plaintiff prays for an order of this court, awarding: 
A. UPON THE CAUSE OF ACTION ON THE APRIL LOAN: 

1 . That Plaintiff have a judgment against Defendants for the principal sum of 
$350,000.00, plus accrued interest and assessments until paid, plus reasonable 
attorney fees, the further sum of $200.00 for foreclosure title report to search records, 
and for Plaintiffs costs and disbursements incurred herein; 

2. That Plaintiffs real property trust deed set forth in the first cause of suit be declared a 
valid and existing lien upon the subject real property for the amount of the judgment 
prayed for in said cause of suit; 

3. Declaring the interest of the Defendants to be inferior to the lien of Plaintiff; 

4. That Plaintiffs trust deed upon the subject real property be foreclosed; that the title, 
claim, interest or demand of Defendants in said property, and every part thereof, 
saving and excepting the right of redemption, if any, be foreclosed; 

5. That the above described real property with all its appurtenances, rights, privileges 
and easements shall be sold by the Sherriff on execution after giving notice required 
by law; that any party to this suit may be a purchaser at said sale; and that said 
purchaser be let into the immediate possession of said real property and every part 
thereof; that said Sheriff give to any such purchaser of the real property a Certificate 
of Sale and after the time allowed for redemption of said real property, unless said 
real property be redeemed, a deed; 

6. That the proceeds of said sale be applied as follows: 

a. First, to pay costs and expenses of sale; 

b. Second, to pay the judgment of plaintiff on its cause of suit; 

c. Third, any overplus to be paid to the Clerk of this Court, subject to the further 
order of this Court; 

7. For such other and further relief as this Court deems just and proper. 
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B. UPON COUNT ONE OF THE CAUSE OF ACTION ON THE JANUARY LOAN: 

1 . That Plaintiff have a judgment against Defendants for the principal sum of 
$9,000.00 to date, plus accrued interest and assessments until paid; 

2. For costs and disbursements; 

3. For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 

C. UPON COUNT TWO OF THE CAUSE OF ACTION ON THE JANUARY LOAN 

1 . For a decree of specific performance and order of delivery of the Steel Building 
hereinabove described; 

2. For costs and disbursements; 

3. For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 

D. UPON THE CAUSE OF ACTION ON THE PERSONAL GUARANTEES: 

1 . For the sum of $384,000.00, with interest and assessments thereon from the 
respective maturity and default dates; 

2. For costs and disbursements; 

3. For attorney fees in an amount to be determined pursuant to ORS 68; 

4. For such other and further relief as the court may deem proper. 

E.) UPON THE CLAIM FOR DECLARATORY RELIEF: 

1 . That the Court enter a judgment declaring and adjudicating the respective rights 
of Plaintiff and Defendant. 

2. For Plaintiffs costs and disbursements incurred herein; and 

3. For such other and further relief as this Court deems just and proper. 



DATED this 9th day of January, 2012. 



Respectfully Submitted, 




$hn E. Storkel, OSB No. 850871 
Attorney for Plaintiff 



Page 8 - FIRST AMENDED COMPLAINT 



JOHN E. STORKEL 
1415 LIBERTY STREET SE 
SALEM, OREGON 97302 
(503) 363 6625 



STATE OF OREGON 

1 r~-rTrToFOREGONl MARION COUNTY COURTS 

2 ES County Circuit Courts! FEB 1 2012 

3 FILED 

\_ENTEEEBJ 

5 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

6 FOR THE COUNTY OF MARION 
7 

JACK R. YARBROUGH, ) Case No. 1 1C19158 

8 ) 

Plaintiff, ) ANSWER, AFFIRMATIVE DEFENSES, 

9 ) AND COUNTERCLAIMS OF 

v. ) DEFENDANT BANK OF THE WEST TO 

10 ) PLAINTIFF'S FIRST AMENDED 

ASPEN PACIFIC CITY, LLC, an Oregon ) COMPLAINT 

1 1 Limited Liability Company; and ) 
MANAGEMENT GROUP OREGON, INC., ) Filing Fee: $505.00 

12 an Oregon Corporation; And Charles Sides, an ) Fee Authority: ORS 21.160(l)(c) 
Individual; and BANK OF THE WEST, a ) 

13 California Chartered Commercial Bank, ) 

14 Defendants. ) 

15 ANSWER 

16 Defendant Bank of the West ("BOTW") hereby answers Plaintiffs First Amended 

1 7 Complaint as follows : 

18 1. 

19 BOTW lacks sufficient information to admit or deny the allegation in paragraph 1 and 

20 therefore denies it. 

21 2. 

22 BOTW admits the allegations in paragraph 2. 

23 3. 

24 BOTW admits the allegations in paragraph 3. 

25 ///// 
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1 4. 

2 BOTW admits the allegations in the first sentence of paragraph 4. BOTW lacks 

3 knowledge or information sufficient to admit or deny the allegations in the second sentence in 

4 paragraph 4 and, therefore, denies them. 

5 5. 

6 BOTW admits it is a bank chartered in the State of California and authorized to do 

7 business in the State of Oregon. 

8 6. 

9 BOTW lacks knowledge or information sufficient to form a belief as to the truth of the 

10 allegations in paragraph 6 and, therefore, denies them. 

11 7. 

12 BOTW lacks knowledge or information sufficient to form a belief as to the truth of the 

13 allegations in paragraph 7 and, therefore, denies them. 

14 8. 

1 5 BOTW denies Defendants Management Group Oregon, Inc. ("MGO") and Charles Sides 

16 ("Sides") have or had any right to agree to or to convey to Plaintiff "certain unconstructed parts 

17 and materials comprising a 300' by 80' steel commercial building" (the "steel building parts") 

18 or that, if they had the right to agree or convey the steel building parts to Plaintiff, that they did, 

19 in fact, convey the steel building parts to Plaintiff. BOTW admits any UCC Financing Statement 

20 perfected by Plaintiff does not describe the steel building parts. BOTW is without knowledge or 

21 information sufficient to form a belief as to the truth of the remainder of the allegations in 

22 paragraph 8 and, therefore, denies them. 

23 9. 

24 BOTW lacks knowledge or information sufficient to form a belief as to the truth of the 

25 allegation in paragraph 9 and, therefore, denies it. 
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1 10. 

2 BOTW is without knowledge or information sufficient to form a belief as to the truth of 

3 the allegations in paragraph 1 and, therefore, denies them. 

4 11. 

5 BOTW admits it has failed and refused to deliver the steel building parts to Plaintiff. 

6 BOTW is without knowledge or information sufficient to form a belief as to the truth of the 

7 remainder of the allegations in paragraph 1 1 and, therefore, denies them. 

8 12. 

9 BOTW denies it is liable for any attorney fees. BOTW is without knowledge or 

1 information sufficient to form a belief as to the truth of the remaining allegations in paragraph 12 

1 1 and, therefore, denies them. 

12 13. 

13 BOTW admits and denies paragraphs 1 through 12 as explained above. 

14 14. 

1 5 BOTW denies its interests in personal property are inferior to Plaintiffs and denies 

1 6 Plaintiff is entitled to a judgment foreclosing personal property. BOTW admits it has no right, 

1 7 title or interest in the real property described in the trust deed described in paragraph 6 of 

1 8 Plaintiffs First Amended Complaint and attached thereto as Exhibit C. 

19 15. 

20 BOTW admits and denies paragraphs 1 through 1 1 as set forth above. 

21 16. 

22 BOTW denies it is a party to any agreement with Plaintiff. BOTW denies the allegations 

23 in paragraph 16. 

24 17. 

25 BOTW admits and denies paragraphs 1 through 16 as set forth above. 
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1 18. 

2 BOTW denies it is a party to any transaction with Plaintiff and that it has any obligation 

3 to perform anything with respect to Plaintiff; therefore, BOTW denies the allegations in 

4 paragraph 18. 

5 19. 

6 BOTW admits and denies paragraphs 1 through 18 as set forth above. 

7 20. 

8 BOTW is without knowledge or information sufficient to form a belief as to the truth of 

9 the allegations in paragraph 20 and, therefore, denies them. 

10 21. 

1 1 BOTW admits and denies paragraphs 1 through 12 as set forth above. 

12 22. 

1 3 BOTW denies Plaintiff has any right, title, or interest in the steel building or that BOTW 

14 has any contractual obligation of any kind to Plaintiff; therefore, BOTW denies the allegations in 

15 paragraph 22. 

16 23. 

17 BOTW admits it has a priority security interest in the steel building parts and the real 

1 8 property where the steel building parts are located. Furthermore, BOTW admits it will not 

1 9 consent to Plaintiff gaining access to BOTW's real property collateral to take possession of 

20 BOTW's personal property collateral. 

21 24. 

22 BOTW denies Plaintiff has any right, title, or interest in the steel building parts or that a 

23 legal relationship exists between Plaintiff and BOTW. BOTW denies there is uncertainty or 

24 controversy regarding its possession or priority interest in the steel building parts based on its 

25 actual possession and its prior perfected interest in the steel building parts. BOTW denies 
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1 Plaintiff is without an adequate remedy against the other Defendants and that this is a proceeding 

2 for declaratory relief under ORS Chapter 28. 

3 By way of Affirmative Defenses, Defendants allege as follows: 

4 FIRST AFFIRMATIVE DEFENSE 

^ (Failure to State a Claim) 

6 25. 

7 Plaintiffs First Amended Complaint fails to state a claim against BOTW upon which 

8 relief may be granted. 

9 SECOND AFFIRMATIVE DEFENSE 

1 (Failure to Name a Necessary Party) 

11 26. 

1 2 Plaintiff s First Amended Complaint fails to name the party in actual possession of the 

1 3 steel building parts and the party who granted to BOTW a priority interest in the steel building 

14 parts. 

15 THIRD AFFIRMATIVE DEFENSE 

16 (Conflicting Legal Proceeding) 

17 27. 

1 8 On about August 11,2011, BOTW commenced a case in Marion County, Case No. 

19 1 1 C 1 9592, for, inter alia, a determination of its right, priority, and entitlement to the assets of 

20 Mid-Valley Forest Products LLC ("Mid-Valley"); Butte Development Company ("Butte"); and 

21 Shaniko Forest Products, Inc. ("Shaniko"), including the steel building parts. 

22 ///// 

23 ///// 

24 ///// 

25 ///// 
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1 Plaintiff alleges the following Counterclaims against Plaintiff: 

2 FIRST COUNTERCLAIM 

3 (Priority) 

4 28. 

5 Mid- Valley is obligated to BOTW under a Credit Agreement and a separate Bridge Loan 

6 Note as follows: 

7 A. Obligation #0034 . The principal sum of $2,250,000.00, together with interest accrued 

8 through July 26, 201 1, in the amount of $58,861.93, is now due and owing; interest accrues at a 

9 variable rate, currently in the amount of $ 1 67.84688 per day. 

10 B. Obligation #0042 . The principal sum of $2,250,000.00, together with interest accrued 

1 1 through July 26, 201 1, in the amount of $58,861.93, is now due and owing; interest accrues at a 

1 2 variable rate, currently in the amount of $ 1 67 . 84688 per day. 

13 C. Obligation #0059 . The principal sum of $5,443,959.84, together with interest accrued 

14 through July 26, 201 1, in the amount of $142,418.67, is now due and owing; interest accrues at a 

1 5 variable rate, currently in the amount of $406 . 1 1 1 84 per day. 

16 D. Obligation #0067 . The principal sum of $1,604,091.73, together with interest accrued 

17 through July 26, 201 1, in the amount of $41,964.42, is now due and owing; interest accrues at a 

1 8 variable rate, currently in the amount of $ 1 1 9.66302 per day. 

19 E. Obligation #0174 . The principal sum of $650,000.00, together with interest accrued 

20 through July 26, 20 1 1 , in the amount of $3 1 , 1 08.34, is now due and owing; interest accrues at a 

21 variable rate, currently in the amount of $93 .62799 per day. 

22 29. 

23 To secure the obligations of Mid-Valley under the Credit Agreement and the Bridge Loan 

24 Note, Mid- Valley, Butte, and Shaniko executed respective Security Agreements wherein each of 
25 
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1 them granted to BOTW an interest in, inter alia, all their respective inventory, equipment, 

2 money, accounts, documents, and assets. 

3 30. 

4 BOTW perfected its interest in the assets of Mid- Valley, Butte, and Shaniko on May 22, 

5 2008, by recording the following respective UCC-1 Financing Statements: a) File Number 

6 7975967; b) File Number 7975945; and File Number 8069779; wherein BOTW described the 

7 assets of Mid-Valley, Butte, and Shaniko, respectively. 

8 31. 

9 As security for Mid-Valley's obligations to BOTW, Mid- Valley executed and delivered 



10 to Plaintiff a Trust Deed in real property located in Yamhill County and commonly described as 

1 1 40919 16 th Street, Lyons, Linn County, Oregon. The Trust Deed was duly acknowledged and 

12 recorded on May 1 9, 2008, under Instrument No. 2008-08642, records of Yamhill County, 

13 Oregon. As part of the action commenced by BOTW in Marion County, Case No. 1 1C19592, 

14 BOTW seeks to foreclose all interests in the real property; however, Mid- Valley is presently in 

1 5 possession of the real property. 

16 32. 

17 BOTW reasonably believes, and therefore alleges, the steel building parts were located 

18 on the real property described in paragraph 3 1 when BOTW perfected its interest in the real 

19 property and all of the personal property assets of Mid-Valley, Butte, and Shaniko, and when 

20 BOTW valued appraised the value of its collateral, and the steel building parts have remained on 

21 the real property collateral of BOTW at all times. 

22 33. 

23 Neither Plaintiff, nor his alleged promisor, had/have any any interest of record in, or 

24 physical or constructive possession of, the steel building parts. 
25 
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1 34. 

2 Plaintiff does not have any right, title, or interest in the steel building parts. 

3 SECOND COUNTERCLAIM 

4 (Trespass to Chattels) 

5 35. 

6 BOTW realleges the allegations in paragraphs 27 through 34 as if fully restated herein. 

7 36. 

8 Plaintiffs actions with respect to the steel building parts are, in fact, inconsistent with the 

9 right of BOTW to control and possess its collateral and Plaintiffs threats and claims to monetary 

10 damages have prevented BOTW from exercising its legitimate rights of dominion and control of 

1 1 the steel building parts. 

12 37. 

13 Plaintiffs actions have constructively prevented BOTW's disposition of the steel 

14 building through sale or otherwise, and BOTW will be damaged if it is unable, or prevented, 

15 from selling or disposing of the steel building parts at the time it sells or disposes of its other 

1 6 personal property collateral and/or real property collateral. 

17 PRAYER FOR RELIEF 

1 8 WHEREFORE, BOTW prays for judgment against Plaintiff as follows: 

19 1 . That Plaintiff takes nothing by its First Amended Complaint and that judgment be 

20 entered in BOTW's favor; and 

21 2. That an Order be entered in favor of BOTW on its Counterclaim declaring its interest 

22 in certain personal property, including the steel building and its components alleged in Plaintiffs 

23 Fist Amended Complaint, has priority and is superior to any alleged interest of Plaintiff and the 

24 other Defendants; and 

25 ///// 
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12 
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Dated this ffi? day of February, 2012. 



1 3 . For an award of BOTW damages proven at the time of trial for Plaintiff s trespass to 

2 the collateral of BOTW; and 

3 4. For such other and further relief as the Court deems just and proper. 
4 
5 
6 

7 BELL L$W FIRM, P.C. 

8 
9 

'By^Aaron J. Bell, OSB #871649 
10 Of Attorneys for Bank of the West 




aaron@belllawfirmpc.com 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 



FOR THE COUNTY OF MARION 



JACK R. YARBROUGH, 



Case No. 11C19158 



Plaintiff, 



DEFENDANTS' ANSWER AND 
AFFIRMATIVE DEFENSES TO 
PLAINTIFF'S AMENDED 
COMPLAINT 



v. 



ASPEN PACIFIC CITY, LLC an Oregon 
Limited Liability Company; and 
MANAGEMENT GROUP OREGON, 
INC. an Oregon corporation; and CHARLES 
SIDES, an individual; and BANK OF THE 
WEST, a California Chartered Commercial 
Bank, 



Defendants Aspen Pacific City, LLC ("Aspen"), Management Group Oregon, 
Inc., ("Management") and Charles Sides ("Sides") respond to Plaintiffs Amended 
Complaint as follows: 



In response to Paragraph 4, admits that Defendants Sides is a resident of Marion 

County, Oregon, and further admits that some of the actions taken by Sides were as agent 

1 - Defendants Answer and Affirmative Defenses to Plaintiffs Amended Complaint (Jack Yarbrough v. 
Sides et al) 



Defendants. 



1. 



Admits Paragraph 1 , 2 and 3 . 



2. 



1 

2 
3 
4 
5 
6 
7 
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for Defendants Aspen and Management. Except as expressly submitted herein, 
Defendants deny the remainder of the allegations in Paragraph 4. 

3. 

The allegations of Paragraph 5 are not directed at Defendants Aspen, 
Management or Sides, and therefore no answer is required. To the extent an answer is 
required, Defendants deny the allegations. 

4. 

Admit Paragraphs 6 and 7. 

5. 

Admit Paragraphs 8 and 9. 

6. 

Defendants deny Paragraph 10. 

7. 

Defendants deny that there is anything left due and owing to Plaintiff on account 
of this loan. Defendants further allege that Plaintiff has failed to clear the location for 
delivery of the steel building and Defendants stand ready, willing and able to deliver the 
steel building as soon as the location is cleared. 

8. 

Admit that the Notes and other loan documents provide that the prevailing party is 
entitled to recover reasonable attorney fees and all reasonable costs and expenses. 
Defendants deny that Plaintiff is entitled to an award of attorney fees and allege that 
Defendants are entitled to an award of their attorney fees as the prevailing party. 

9. 
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In response to Paragraph 13, Defendants reallege their admissions and denials as 
set forth above and below. 

10. 

In response to Paragraph 14, Defendants deny the paragraph in its entirety. 

11. 

In response to Paragraph 15, Defendants reallege their admissions and denials as 
set forth above and below. 

12. 

Defendants deny Paragraph 16. Defendants further allege that said loan has been 
paid in full. 

13. 

In response to Paragraph 1 7, Defendants reallege their admissions and denials as 
set forth above and below. 

14. 

In response to Paragraph 18, Defendants admit that the building has not been 
delivered, but deny that the site for the building is ready for placement of the building as 
set forth in Paragraph 7 above. 

15. 

In response to Paragraph 19, Defendants reallege their admissions and denials as 
set forth above and below. 

16. 

In response to Paragraph 20, admit that Defendant Sides personally guaranteed all 
obligations, but deny that anything is owed on account of the January loans and further 

alleges that the April loan was current and that all monthly installments were paid at the 
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time this action was filed. Plaintiffs filing this action represents a breach of the parties' 
agreement and excuses Defendants' performance. 

17. 

Paragraphs 21 through 24 contain allegations not directed at Defendants Aspen, 
Management or Sides, and therefore Defendants Aspen, Management and Sides do not 
respond to the allegations. To the extent a response is required, Defendants Aspen, 
Management and Sides deny the allegations. 

FOR A FIRST AFFIRMATIVE DEFENSE, Defendants alleger as follows: 
(FAILURE TO STATE A CLAIM) 
18. 

The allegations contained in Plaintiffs Amended Complaint fail to allege ultimate 
facts sufficient to constitute a claim for relief on the April loan agreement. 

FOR A SECOND AFFIRMATIVE DEFENSE, Defendants allege as follows: 

(WAIVER) 
19. 

Plaintiffs claims are barred by the doctrine of waiver. Defendants further allege 
that Plaintiff was waived the time of the essence clause in the loan documents. 

FOR A THIRD AFFIRMATIVE DEFENSE, Defendants allege as follows: 
(RESERVATION OF RIGHTS) 
20. 

Defendants reserve the right to allege further affirmative defenses as discovery 
continues. 

WHEREFORE, Defendants pray for a Judgment from this Court as follows: 
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1 . Awarding Defendants their reasonable attorney fees and costs and 
disbursements incurred herein pursuant to the loan documents. 

2. For a dismissal of all claims against Defendants with prejudice. 

3. For such other relief as the court deems just and equitable. 



DATED this 




Of Attorneys for Defendants 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION 

JACK R. YARBROUGH, 

Plaintiff, 

v. 



ASPEN PACIFIC CITY, LLC, an Oregon 
Limited Liability Company; and 
MANAGEMENT GROUP OREGON, INC., an 
Oregon Corporation; And Charles Sides, an 
Individual; and BANK OF THE WEST, a 
12 California Chartered Commercial Bank; 



Defendants. 



Case No. 11C19158 
Honorable Vance Day 



DEFENDANT BANK OF THE WEST'S 
MOTION FOR SUMMARY 
JUDGMENT 

Statutory Requirement: ORS 21.200(l)(a) 
Filing Fee: $100.00 



ORAL ARGUMENT REQUESTED INFORMATION 



1. 
2. 
3. 



Estimated time for oral argument 
Official court reporting services requested 
Oral argument requested by telephone 



20 minutes 

No 

No 



I. INTRODUCTION 

Defendant Bank of the West ("BOTW") moves this Court for summary judgment with 

1 9 respect to BOTW's counterclaims regarding the priority of its interest in a steel building and the 

20 trespass of Plaintiff to BOTW's interest in the steel building on the ground and for the reason that 

2 1 there are no disputed issues of fact and BOTW is entitled to judgment as a matter of law. In support 

22 of this Motion BOTW relies on the records and files herein, ORCP 47, the Affidavit of Christiana 

23 Creekpaum ("Creekpaum Affidavit"), the Affidavit of Rhonda Meisenburg ("Meisenburg 

24 Affidavit") and the points and authorities cited below. 
On May 15, 2008, Butte Development Company ("Butte") executed a Security Agreement 
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1 wherein it granted to BOTW interests in, inter alia, all inventory, equipment, money, accounts, 

2 documents, and assets. On May 28, 2008, and August 28, 2009, respectively, Mid-Valley Forest 

3 Products LLC ("Mid- Valley") executed Security Agreements granting BOTW interests in, inter 

4 alia, all its inventory, equipment, money, accounts, documents, and assets. BOTW then perfected 

5 its interest in the collateral described in the Security Agreements by filing respective Financing 

6 Statements with the Oregon Secretary of State. Likewise, BOTW perfected its interest in real 

7 property located in Linn County and commonly described as 40919 16 th Street, Lyons, Linn 

8 County, Oregon (the "Real Property"). 

9 The crux of Plaintiff s case against Bank of the West is its argument that Management 

1 Group Oregon, Inc. ("MGO") and Charles Sides agreed to convey to Plaintiff title to steel building 

1 1 parts. In fact, the agreement provides that "Borrower shall convey title to a steel building . . . ." A 

12 steel building is not necessarily the steel building parts located on the Real Property. In any event, 

1 3 Plaintiff has not alleged that MGO or Charles Sides have ever owned a steel building or the parts on 

14 the Real Property. Plaintiff does not have any indicia of ownership or title to the steel building parts 

15 on the Real Property; and Plaintiff does not have a security interest (perfected or otherwise) in the 

1 6 Real Property or the steel building parts on the Real Property. Conversely, it is clear that BOTW 

1 7 perfected its interest in the Real Property and all of the personal property of Butte and Mid-Valley. 

18 At all times relevant to this case, the Real Property has been owned by Butte and has been in the 

1 9 possession of Butte and Mid-Valley, and neither MGO nor Charles Sides have had possession of the 

20 Real Property since BOTW perfected its interest in the Real Property and all of the personal 

2 1 property of Butte and Mid-Valley. Finally, under the terms of the Security Agreements executed by 

22 Mid- Valley and Butte in favor of BOTW, and under the Oregon Uniform Commercial Code, 

23 BOTW is entitled to certain remedies including the repossession and sale of its collateral. Plaintiffs 

24 commencement of this action has slandered BOTW's interest in the steel building parts on the Real 

25 Property and will prevent BOTW from exercising its right to sell its collateral. 
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1 II. POINTS AND AUTHORITIES 

2 A. SUMMARY JUDGMENT STANDARD . 

3 ORCP 47D provides, inter alia, the following: 

4 "When a motion for summary judgment is made and supported as 
provided in this rule an adverse party may not rest upon the mere 

5 allegations or denials of that party's pleading, but the adverse 
party's response, by affidavits or as otherwise provided in this 

6 section, must set forth specific facts showing that there is a genuine 
issue as to any material fact for trial. If the adverse party does not 
so respond, summary judgment, if appropriate, shall be entered 
against such party." 



7 



9 
10 
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The Court must determine whether a reasonable-minded juror would necessarily return a verdict 
for the nonmoving party. Steele v. Mayoral. 231 Or App 603, 606, 220 P3d 761, 764 (2009); see 
Jones v. General Motors Corp. . 325 Or 404, 414, 939 P2d 608 (1997). In response to a motion 
for summary judgment and the production of competent evidence establishing the absence of a 
genuine issue of material fact, the opposing party must produce evidence other than pleadings or 
conclusory denials. O'Dee v. Tri-County Metropolitan Trans. Dist. 212 Or App 456. 460-61, 
157 P3d 1272 (2007) . "Before a party has a triable issue, he or she must have sufficient evidence 
to be entitled to a jury determination." Seeborg v. General Motors Corporation . 284 Or 695, 
700, 588 P2d 1 100 (1978). Absent counter-affidavits or conflicting evidence, facts set forth in a 
movant's supporting affidavit will be taken as true. Sheppard v. Weekly . 72 Or App 86, 695 P2d 
53 (1985); Comlev v. Emanual Luth. Charity Bd.. 35 Or App 465, 582 P2d 443 (1978). 
"Uncontradicted testimony cannot be controverted on summary judgment simply by asserting 
that it should not be believed." Perry v. Rein. 215 Or App 113, 126, 168 P3d 1163, 1171 (2007). 
B. MATERIAL FACTS THAT ARE NOT AT ISSUE . 
The following material facts are indisputable: 

1. Plaintiff did not file a UCC Financing Statement naming Mid-Valley, Butte or 
Charles Sides as "Debtor" to perfect his interest in a steel building. Meisenburg Affidavit \ 3. 

/// 
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1 2. Mid- Valley and Butte are obligated to BOTW in the principal amount of 

2 $12,198,051.57, plus late charges in the amount of $131,140.52, plus interest to and including 

3 March 25, 2012, in the amount of $571,478.31, plus interest from March 25, 2012, until paid, as 

4 follows: 

5 a. Obligation #0034 . Interest accrues at a variable rate, currently in the amount 

6 of$171.35938perday; 

7 b. Obligation #0042 . Interest accrues at a variable rate, currently in the amount 

8 of$171.35938perday; 

9 c. Obligation #0059 . Interest accrues at a variable rate, currently in the amount 

10 of$414.61047perday; 

1 1 d. Obligation #0067 . Interest accrues at a variable rate, currently in the amount 

12 of$122.16718perday; 

13 e. Obligation #0174 . Interest accrues at a variable rate, currently in the amount 

14 of $94.64271 per day. 

1 5 Creekpaum Affidavit f 2 . 

1 6 3. Mid- Valley and Butte executed respective Security Agreements to secure the 

1 7 obligations of Mid-Valley to BOTW, wherein each of them granted BOTW an interest in, inter 

1 8 alia, all their respective inventory, equipment, money, accounts, documents, and assets. 

1 9 Creekpaum Affidavit H 3 . 

20 4. BOTW perfected its interests in the assets of Mid-Valley and Butte on May 22, 

21 2008, by recording the following respective UCC-1 Financing Statements: a) File Number 

22 7975967; and (b) File Number 7975945; wherein BOTW described the assets of Mid-Valley and 

23 Butte, respectively. Meisenburg Affidavit 1 4. 

24 5. As additional security for Mid- Valley's obligations to BOTW, Butte executed and 

25 delivered to BOTW a Trust Deed in real property located in Linn County and commonly 
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1 described as 40919 16 th Street, Lyons, Linn County, Oregon (the "Real Property"). The Trust 

2 Deed was duly acknowledged and recorded on May 19, 2008, under instrument No. 2008-10126, 

3 records of Linn County, Oregon. Creekpaum Affidavit K 4; Meisenburg Affidavit ^ 6. As part of 

4 the action commenced by BOTW as Marion County Circuit Court Case No. 1 1C19592, BOTW 

5 seeks to foreclose all interests in the Real Property. Meisenburg Affidavit | 7. 

6 6. Contrary to Plaintiffs allegation in paragraph 8 of his First Amended Complaint, 

7 MGO and Charles Sides agreed to "convey title to a steel building ..." (emphasis added), not the 

8 steel building located on the Real Property. Paragraph 4 of "Exhibit E" to Plaintiffs First 

9 Amended Complaint. 

1 7. Butte, Mid- Valley, and/or their lessee(s) was/were in possession of the Real 

1 1 Property prior to April 27, 20 1 (the date of Plaintiff s Loan Agreement with Management 

12 Group Oregon, Inc. and Charles Sides) and Butte, Mid- Valley, and their lessee(s) have been in 

13 possession of the Real Property since that date. Management Group Oregon, Inc. and Charles 

14 Sides did not possess the Real Property or personal property on the Real Property on April 27, 

15 2010, and they do not presently possess the Real Property or steel building parts on the Real 

16 Property. Creekpaum Affidavit U 7. 

1 7 8. Prior to Plaintiff s assertion of a claim to the steel building parts on the Real 

1 8 Property, BOTW had appraised the steel building parts and included that value in its assessment 

19 of its collateral and its secured position. Creekpaum Affidavit ^ 5. 

20 9. Neither Plaintiff, nor his alleged promisors (Defendants Management Group 

21 Oregon, Inc. and Charles Sides), has or had any interest of record in the Real Property of Mid- 
22 Valley or Butte. Meisenburg Affidavit | 8. 



23 



/// 



24 



/// 



25 



/// 
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1 10. Plaintiff s action and claim of ownership of the steel building parts on the Real 

2 Property prevents BOTW from exercising its rights as a creditor secured by the steel building 

3 parts, including conveyance of free and clear title to the steel building parts to a purchaser. 

4 Creekpaum Affidavit f 6. 

5 C . BOTW IS ENTITLED TO SUMMARY JUDGMENT ON I TS COUNTERCLAIMS 

6 i. There Are No Material Issues of Fact Regarding BOTW 's Prior Perfected 

7 Interest in the Steel Building Parts . 

8 There can only be three issues relating to BOTW s prior perfected interest in the steel 

9 building parts on the Real Property: (1) whether BOTW's debtor(s) have an interest in the steel 

10 building parts; (2) whether the description of collateral in BOTW's Security Agreement(s) and 

1 1 Financing Statement(s) cover the steel building parts; or (3) whether, notwithstanding the fact 

1 2 BOTW recorded a Financing Statement covering the steel building 2Vz years before Plaintiff 

1 3 allegedly acquired an interest, Plaintiffs interest in the steel building is paramount to the interest of 

14 BOTW. 

1 5 Ownership of the Steel Building Parts on the Real Property. 

1 6 Attachment of a security interest to collateral is a prerequisite to perfection of the interest 

1 7 against the debtor and third parties, and one element of attachment is that the debtor has rights in the 

1 8 collateral or the power to transfer rights in the collateral to a secured party. ORS 79.0203(2)(b). In 

1 9 Oregon, the party who possesses personal property is presumed to be the owner of that personal 

20 property. Tracy v. Juanto, 103 Or. 416, 422, 205 P. 822, 824 (1922) ("As men generally own the 

2 1 personal property they possess, proof of possession is presumptive proof of ownership.") quoting 1 

22 Greenleaf on Evidence §34 (1 5th Ed.) "[I]f the party not in possession fails to establish superior 

23 title to the property, the presumption of ownership based on possession prevails and relieves a court 

24 from having to preside over 'a historical goose chase." Wilcox v. Stroup , 467 F3d 409, 413 (4 th Cir. 

25 2006). 
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1 Plaintiff has only alleged a promise by MGO and Charles Sides to convey title to a steel 

2 building; in fact, the Agreement relied upon by Plaintiff does not specify a particular steel building 

3 or even refer to the parts on the Real Property. Neither MGO nor Charles Sides held title to the 

4 steel building parts on the Real Property and Plaintiff does not allege the existence of any proof of 

5 ownership of the steel building parts on the Real Property. Those steel building parts are in the 

6 possession of Butte or Mid-Valley and were in the possession of Butte or Mid-Valley at the time 

7 MGO and Sides agreed they would convey a steel building to Plaintiff. Butte or Mid- Valley, not 

8 MGO or Charles Sides, had the legitimate right to transfer an interest in the particular steel building 

9 parts located on the Real Property. 

10 BOTW's Collateral. 

1 1 Reasonable identification of personal property such that the identity of the collateral is 

12 "objectively determinable" is the minimum standard for determining the sufficiency of a 

13 description of collateral. ORS 79.0108(2)(f). Identification of collateral by category or type of 

14 collateral defined in the Uniform Commercial Code reasonably identifies the collateral. ORS 

15 79.0 108(2)((b) and (c). 

1 6 The term "Goods" is defined in the Uniform Commercial Code to mean "all things that are 

17 movable when a security interest attaches" including fixtures and manufactured structures. ORS 

18 79.01 02(1 )(qq). "Equipment" is defined to mean "goods other than inventory, farm products or 

19 consumer goods." ORS 79.01 02(1 )(gg). "Inventory" is goods, other than farm products, which 

20 leased, held for sale or lease, furnished under a contract of service, or materials used or 

21 consumed in a business. ORS 79.0102(l)(uu). "Farm Products" are defined to include things 

22 grown, raised, or used or produced in a farming operation. ORS 79.0102(l)(hh). "Consumer 

23 Goods" are goods used or bought for personal, family or household purposes. ORS 

24 79.0102(l)(w). 

25 /// 
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1 Indisputably, the steel building parts on the Real Property are goods other than inventory, 

2 farm products or consumer goods. Identification of the steel building parts as "goods" and 

3 "equipment" reasonably identifies them as part of BOTW s collateral. 

4 The May 15, 2008 Security Agreement executed by BOTW and Butte contains the following 

5 description of "Collateral" : 

6 (a) Equipment. All goods now owned or hereafter acquired by the Debtor 

or in which the Debtor now has or may hereafter acquire any interest, 

7 including, but not limited to, all machinery, equipment, furniture, 
furnishings, fixtures, tools, supplies and motor vehicles of every kind and 

8 description, and all additions, accessions, improvements, replacements 
and substitutions thereto and thereof. 

9 (b) Inventory. All inventory now owned or hereafter acquired by the 

Debtor including, but not limited to, all raw materials, work in process, 

I finished goods, inventory leased to others or held for lease, merchandise, 

parts and supplies of every kind and description, including inventory 

I I temporarily out of the Debtor's custody or possession, together with all 
returns on accounts (the "Inventory"). 

(f) Assets. All assets of the Debtor, whether now existing or hereafter 

1 3 acquired, and the products and proceeds thereof." 

1 4 The description of Collateral in the Financing Statement filed by BOTW mirrors the description in 

1 5 the Security Agreement. The same description of Collateral is in BOTW's Security Agreement and 

1 6 Financing Statement relating to Mid- Valley. 

1 7 The description of BOTW's collateral is comprehensive enough that, at a minimum, 

1 8 Plaintiff would have been on inquiry notice of BOTW's interest in the steel building parts on the 

1 9 Real Property if he had made a search of liens in the names of the parties who had possession of the 

20 steel building parts. Regardless, as a matter of law the steel building parts are goods and equipment. 

2 1 Even if they are inventory or fixtures, they are reasonably and sufficiently described in BOTW's 

22 Security Agreements and Financing Statements. 

23 BOTW's Rights in the Steel Building Parts are Paramount to any Interest of Plaintiff. 

24 A perfected security interest has priority over a conflicting unperfected security interest. 

25 ORS 79.0322(b). Conflicting perfected interests rank according to the time they were filed or 
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1 perfected. Perfection of an interest in steel building parts (in a dismantled state, unfixed to real 

2 property) requires attachment and a Financing Statement filed with the Oregon Secretary of State. 

3 ORS 79.0308 and 79.0310. 



5 Property by filing UCC-1 Financing Statements on May 22, 2008. Even if Plaintiff s interest in the 

6 steel building parts on the Real Property had attached (Plaintiff had given value to Butte or Mid- 

7 Valley and they had executed a Security Agreement with Plaintiff) and Plaintiff had filed a 

8 Financing Statement with the Oregon Secretary of State to perfect its interest, the Financing 

9 Statement would have been filed after BOTW s interest was perfected. The interest of BOTW in 

1 the steel building parts would still be paramount to any interest of Plaintiff. 

1 1 2. There are No Material Issues of Fact Regarding Plaintiffs Unlawful Trespass 

12 to BOTW's Chattels. 

1 3 The elements of trespass to chattels are the same as those for conversion but differ in degree. 

14 Scott v. Jackson County. 244 Or.App. 484, 499-500, 260 P.3d 744, 752 (201 1) quoting Restatement 

1 5 (Second) of Torts § 222A (1 965). "In contrast to conversion, in which the interference with the 

1 6 chattel is so great that the actor can justly be required to pay its full value, the gist of the lesser claim 

17 of trespass to chattels is the disturbance of the plaintiffs possession." Morrow v. First interstate 

18 Bank of Oregon. N.A.. 118 Or.App. 164, 168, 847 P.2d 411, 413 (1993) (citations omitted). 

1 9 Here, Plaintiff holds nothing more than a promise from MGO and Charles Sides that they 

20 will convey a steel building to Plaintiff. He does not allege he has a Bill of Sale, a certificate of 

2 1 ownership, or any other indicia of title to the specific building parts that are lying on the Real 

22 Property of Butte and in the possession of Butte and Mid- Valley. Plaintiffs ownership claims are 

23 entirely inconsistent with BOTW's prior perfected interest in the steel building. Plaintiff cannot, in 

24 good faith, claim ownership when: (1) he has no recorded interest; (2) he does not have a possessory 

25 interest; (3) BOTW has a prior perfected security interest; and (4) neither BOTW nor the entity in 
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1 possession of the steel building parts has a legal relationship to or with Plaintiff. 

2 This action has interfered with BOTW's right as a secured creditor to exercise its remedies 

3 in response to the defaults of its debtors, and Plaintiffs interference is ongoing and will continue 

4 until Plaintiff rescinds his claim of ownership. Specifically, this action slanders BOTW's right to 

5 conduct a commercially reasonable sale of the steel building parts . Consequently, BOTW is entitled 

6 to judgment on its counterclaim of trespass to chattels as a matter of law. 

7 III. CONCLUSION 

8 BOTW's Motion for Summary Judgment should be granted because there are no disputed 

9 issues of material fact and the legal conclusions following from the undisputed facts entitle 

1 BOTW to judgment. Specifically, BOTW is entitled to the following: 

11 A. On BOTW's First Counterclaim For Relief — For an Order declaring that 

12 BOTW has a perfected interest in the steel building parts and that Plaintiff does not have an 

13 interest in the steel building parts; and 



25 



B. On BOTW's Second Counterclaim For Relief — For judgment establishing the 
liability of Plaintiff for trespass to BOTW's interest in chattels in amounts to be determined at 
trial; and 

C. For such other and further relief that this Court deems just and proper. 



14 
15 
16 
17 
18 
19 
20 
21 
22 
23 

Aaron J. Bell, OSB #87164 
24 Of Attorneys for Bank of the West 



DATED: April 5 , 2012. 



BELL LAW FIRM, P.C. 




aaron@belllawfirmpc .com 
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SECURITY AGREEMENT 

This Security Agreement is made and entered into this May 28, 2008, by and between BANK OF 
THE WEST (the "Bank") and MID-VALLEY FOREST PRODUCTS LLC (the "Debtor"). 

1 . Grant of Security Interest The Debtor hereby grants to the Bank a security interest in and to all of 
the following property (hereinafter collectively referred to as the "Collateral"): now owned or hereafter 
acquired by the Debtor (and any interest of the Debtor now owned or hereafter acquired in such 
property) and now or any time hereafter located on or at the Real Property (as hereinafter defined) or 
used in connection therewith, including but not limited to: all goods, machinery, tools, equipment 
(including fire sprinklers and alarm systems, office air conditioning, heating, refrigerating, electronic 
monitoring, entertainment, recreational, maintenance, exclusion of vermin or insects, dust removal, 
and refuse or garbage equipment and all other equipment of every kind), lobby and all other indoor 
and outdoor furniture (including tables, chairs, planters, desks, sofas, shelves, lockers and cabinets), 
wall safes, furnishings, appliances (including ice boxes, refrigerators, fans, water heaters and 
incinerators), inventory, rugs, carpets, and other floor coverings, draperies and drapery rods and 
brackets, awnings, window shades, Venetian blinds, curtains, lamps, chandeliers and other lighting 
fixtures and office maintenance and other supplies, and all attachments, additions and accessions 
thereto, together with all proceeds of the foregoing (including but not limited to insurance proceeds 
and awards or payments arising out of or related to condemnation proceedings). 

The Bank's security interest in the Collateral shall be a continuing lien and shall include all proceeds 
and products of the Collateral including, but not limited to, the proceeds of any insurance thereon. 

Debtor hereby consents to and instructs Bank to file financing statements in all locations deemed 
appropriate by the Bank from time to time. 

The security interest granted to Bank in the Collateral shall not secure or be deemed to secure any 
Indebtedness of the Borrower(s) to the Bank which is, at the time of its creation, subject to the 
provisions of any state or federal consumer credit or truth-in-lending disclosure statutes. 

2. The Indebtedness. The Collateral secures payment of the indebtedness under that certain Credit 
Agreement dated as of May 15, 2008, executed by MID-YALLEY FOREST PRODUCTS LLC ("the 
Borrowers)") and in the aggregate principal amount of $13,209,050.00 owed to the Bank together 
with any and all modifications, extensions and renewals of such indebtedness (hereinafter 
collectively referred to as the "Indebtedness") and performance of all the terms, covenants and 
agreements contained in this Security Agreement and in any other document, instrument or 
agreement evidencing or related to the Indebtedness or the Collateral. 

The Indebtedness secured hereby shall not include any indebtedness of the Borrowers) incurred 
for personal, family or household purposes except to the extent any disclosure required under any 
consumer protection law (including but not limited to the Truth in Lending Act) or any regulation 
thereto, as now existing or hereafter amended, is or has been given. 

The Indebtedness is secured by a certain deed of trust dated of even date herewith, which deed 
encumbers certain real property described on the attached Exhibit "A" and incorporated herein by 
this reference (the "Real Property'). 

3. Debtor's Representations and Warranties. The Debtor hereby makes the following 
representations and warranties to the Bank, which representations and warranties are continuing: 

(a) Status: The Debtor is an individual whose principal residence is in the state of Oregon, 
who is qualified to do business and in good standing in, and, where necessary to maintain 
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the Debtor's rights and privileges, has complied with the fictitious name statute of every 
jurisdiction in which the Debtor is doing business. 

(b) Authority: The execution, delivery and performance by the Debtor of this Agreement 
and any instrument, document or agreement required hereunder have been duly 
authorized and do not and will not: (i) violate any provision of any law, rule, regulation, 
order, writ, judgment, injunction, decree, determination or award presently in effect having 
application to the Debtor; or (ii) result in a breach of or constitute a default under any 
material indenture or loan or credit agreement or other material agreement, lease or 
instrument to which the Debtor is a party or by which it or its properties may be bound or 
affected. 

(c) Legal Effect. This Security Agreement constitutes, and any document, instrument or 
agreement required hereunder when delivered will constitute, legal, valid and binding 
obligations of the Debtor enforceable against the Debtor in accordance with their respective 
terms. 

(d) Fictitious Trade Styles: There are no fictitious tfade styles used by the Debtor in 
connection with its business operations. The Debtor shall notify the Bank not less than 30 
days prior to effecting any change in the matters described herein or prior to using any 
other fictitious trade style at any future date, indicating the trade style and state(s) of its use. 

(e) Title to Collateral; Permitted Liens. The Debtor has good and marketable title to the 
Collateral and the same is not now and shall not become subject to any security interest, 
encumbrance, lien or claim of any third person other than: (i) liens and security interests to 
secure the Indebtedness or other indebtedness owed to the Bank; (ii) liens for taxes, 
assessments or similar charges either not yet due or being duly contested in good faith; (Hi) 
liens of mechanics, materialmen, warehousemen or other like liens arising in the ordinary 
course of business and securing obligations which are not yet delinquent; (iv) liens and 
security interests which, as of the date hereof, have been disclosed to and approved by the 
Bank in writing; (v) purchase money liens or purchase money security interests upon or in 
any property acquired or held by the Debtor in the ordinary course of business to secure 
indebtedness outstanding on the date hereof or permitted to be incurred hereunder; and 
(vi) those liens and security interests which in the aggregate constitute an immaterial and 
insignificant monetary amount with respect to the net value of the Debtor's assets 
(collectively "Permitted Liens"). 

(f) Financial Statements. All financial statements, information and other data now or 
hereafter submitted to the Bank in connection with the transaction with respect to which this 
Security Agreement is entered into are true, accurate and correct and have been or will be 
prepared in accordance with generally accepted accounting principles consistently applied. 
Since the most recent submission of any such financial statement, information or other data 
to the Bank, the Debtor represents and warrants that no material adverse change in the 
financial condition or operations as disclosed therein or thereby has occurred which has not 
been fully disclosed to the Bank in writing. 

(g) Litigation. Except as have been disclosed to the Bank in writing, there are no actions, 
suits or proceedings pending or, to the knowledge of the Debtor, threatened against or 
affecting the Debtor or the Debtor's properties before any court or administrative agency 
which, if determined adversely to the Debtor, would have a material adverse effect on the 
Debtor's financial condition or operations or on the Collateral. 

(h) Taxes. The Debtor has filed all tax returns required to be filed and paid all taxes 
shown thereon to be due, including interest and penalties, other than taxes which are 
currently payable without penalty or interest or those which are being duly contested in 
good faith. 
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IN WITNESS WHEREOF, the parties hereto have caused this Security Agreement to be executed as of the 
date first herein above written. 



BANK: 



BANK OFTHE WEST 



BY: 





DEBTOR: 



MID-VALLEY 



NAME: Casey Garten, Vice~President 




NAME: Charles A. Sides, Member 



ADDRESS: 



245 1 3 Street NE 
Salem, OR 97301 
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EXHIBIT "A" 

DESCRIPTION OF REAL PROPERTY 
Deed of Trust 

All that real property located in the County Linn, State of Oregon, legally described as follows: 
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LEGAL DESCRIPTION 



Parcel 1: 

Beginning at an iron rod on the South line of State Highway No. 222, which iron rod is 10.02 
feet North 86° 00' West from the intersection of the South line of said Highway with the West 
line of the East half of the southwest quarter of Section 20, Township 9 South, Range 2 East of 
the Willamette Meridian, Linn County, Oregon, said point of beginning being the Northeast 
corner of that certain tract of land conveyed to Gerald M. Wilson et, al by deed recorded in Vol. 
251, Page 382, Linn County Deed Records; and running thence South 170.00 feet to an iron 
pipe; thence West 6.00 feet to an iron pipe; thence South 746.85 feet to an iron pipe in the 
Northerly right of way line of the Southern Pacific railroad; thence North 73° 44' West along said 
right of way line, 495.96 feet to an iron pipe; thence North 200.00 feet to an iron pipe; thence 
North 73° 44' west, parallel with the said railroad, 186.20 feet to an iron pipe in the east line of 
Wilson Acres Subdivision, if extended Southerly; thence North 00° 02' West, along the East line 
of said Wilson Acres Subdivision, and extended 530.46 feet to an iron pipe at the Northeast 
corner thereof; thence Northeasterly, along the South line of said state Highway No. 222, to an 
iron pipe which bears North 82° 52' East 151.00 feet from the Northeast corner of said Wilson 
Acres; thence South 00° 03' East 141 .26 feet to an Iron pipe; thence South 83° 48' East 252.35 
feet to an iron pipe; thence South 04° 02' West 21.97 feet to an iron pipe; thence South 87° 02' 
East 239.24 feet to an iron pipe; thence North 181.02 feet to an iron pipe in the South line of 
said state Highway; thence South 86° 00' 23.05 feet to the point of beginning. 

Parcel 2: 

Beginning at a point where the North line of the Southern Pacific Railroad intersects the West 
line of the East half of the southwest quarter of Section 20 in Township 9 South, Range 2 East 
of the Willamette Meridian, Linn County, Oregon; thence North 5.00 chains; thence East 1.00 
chains; thence South 5.00 chains, more or less to the said North line of the said Southern 
Pacific Railroad right of way; thence Westerly along said right of way to the point of beginning. 

Together with a non exclusive easement for ingress and egress over and across the following 
described parcel to-wit: Beginning at a point on the West line of the East half of the Southwest 
quarter of section 20; Township 9 South, Range 2 East of the Willamette Meridian in Linn 
County, Oregon, where a such line intersections the South line of State Highway 222; thence 
Westerly along the South line of said highway 10 feet; thence South parallel with the West line 
of said Section a distance of 170 feet; thence West 6 feet; thence South, parallel with the West 
line of said section distance of 746 feet; more or less to the north line of the Southern Pacific 
railroad right of way; thence Easterly along said right of way to the West line of the East half of 
the Southwest quarter of said Section; thence North parallel with the West line of said section, a 
distance of 922 feet, more or less to the point of beginning 
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SECURITY AGREEMENT 

This Security Agreement is made and entered into this August 28, 2009, by and between BANK OF THE 
WEST (the "Bank") and Mid Valley Forest Products, LLC (the "Debtor"). 

1 . Grant of Security Interest. The Debtor hereby grants to the Bank a security interest in and to all of 
the following property (hereinafter collectively referred to as the "Collateral"): 




(a) Equipment. All goods now owned or hereafter acquired by the Debtor or in which the 
Debtor now has or may hereafter acquire any interest, including, but not limited to, all 
machinery, equipment, furniture, furnishings, fixtures, tools, supplies and motor vehicles of 
every kind and description, and all additions, accessions, improvements, replacements and 
substitutions thereto and thereof. 




(b) Inventory. All inventory now owned or hereafter acquired by the Debtor including, but 
not limited to, all raw materials, work in process, finished goods, inventory leased to others 
or held for lease, merchandise, parts and supplies of every kind and description, including 
inventory temporarily out of the Debtor's custody or possession, together with all returns on 
accounts (the "Inventory"). 

(c) Accounts. All accounts, letter of credit rights, commercial tort claims, contract rights 
and general intangibles, including software and payment intangibles, now owned or 
hereafter created or acquired by the Debtor including, but not limited to, all receivables, 
including as-extracted receivables, credit card receivables, health care receivables, 
insurance receivables, software receivables and license fees, goodwill, trademarks, 
trademark applications, trade styles, trade names, patents, patent applications, copyrights 
and copyright applications, customer lists, business records and computer programs, 
tapes, disks and related data processing software that at any time evidence or contain 
information relating to any of the Collateral. 

(d) Money Market. Account No(s). 468-001201 maintained with Bank of the West and all 
substitutions thereof, together with all interest accruing thereunder and therefrom. 

(e) Documents. All documents, instruments and chattel paper, whether electronic or 
tangible, now owned or hereafter acquired by the Debtor, including, but not limited to, 
warehouse and other receipts, bills of sale, promissory notes and bills of lading. 

(f) Monies. All monies, deposit accounts, certificates of deposit, investment property and 
securities of the Debtor now or hereafter in the Bank's or its agents' possession. 

The Bank's security interest in the Collateral shall be a continuing lien and shall include all proceeds and 
products of the Collateral including, but not limited to, the proceeds of any insurance thereon. 

Debtor hereby consents to and instructs Bank to file financing statements in all locations deemed 
appropriate by the Bank from time to time. 

The security interest granted to Bank in the Collateral shall not secure or be deemed to secure any 
Indebtedness of the Debtor to the Bank which is, at the time of its creation, subject to the provisions of any 
state or federal consumer credit or truth-in-lending disclosure statutes. 

2. The Indebtedness. The Collateral secures payment of the indebtedness owed to the Bank by the 
Debtor under that certain application and agreement for a standby letter of credit in the approximate 
amount of $460,000.00 dated July 30, 2009 and the subsequent standby letter of credit in favor of 
Masonite Beams AB together with any and all modifications, extensions and renewals of such 
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SECURITY AGREEMENT 

This Security Agreement is made and entered into this . 2008, by and between 

BANK OF THE WEST (the "Bank") and the undersigned (the "Debto/). 

1. Grant of Security Interest. The Debtor hereby grants to the Bank a security interest in and to all of 
the following property (hereinafter collectively referred to as the "Collateral"): 

(a) Equipment. All goods now owned or hereafter acquired by the Debtor or in which 
the Debtor now has or may hereafter acquire any interest, including, but not limited to, all 
machinery, equipment, furniture, furnishings, fixtures, tools, supplies and motor vehicles 
of every kind and description, and all additions, accessions, improvements, replacements 
and substitutions thereto and thereof. 

(b) Inventory. All inventory now owned or hereafter acquired by the Debtor including, 
but not limited to, all raw materials, work in process, finished goods, inventory leased to 
others or held for lease, merchandise, parts and supplies of every kind and description, 
including inventory temporarily out of the Debtor's custody or possession, together with 
all returns on accounts (the "Inventory"). 

(c) Accounts. All accounts, letter of credit rights, commercial tort claims, contract rights 
and general intangibles, including software and payment intangibles, now owned or 
hereafter created or acquired by the Debtor including, but not limited to, all receivables, 
including as-extracted receivables, credit card receivables, health care receivables, 
insurance receivables, software receivables and license fees, goodwill, trademarks, 
trademark applications, trade styles, trade names, patents, patent applications, 
copyrights and copyright applications, customer lists, business records and computer 
programs, tapes, disks and related data processing software that at any time evidence or 
contain information relating to any of the Collateral. 

(d) Documents. All documents, instruments and chattel paper, whether electronic or 
tangible, now owned or hereafter acquired by the Debtor, including, but not limited to, 
warehouse and other receipts, bills of sale, promissory notes and bills of lading. 

(e) Monies. All monies, deposit accounts, certificates of deposit, investment property 
and securities of the Debtor now or hereafter in the Bank's or its agents' possession. 

(f) Assets. All assets of the Debtor, whether now existing or hereafter acquired, and 
the products and proceeds thereof. 

The Bank's security interest in the Collateral shall be a continuing lien and shall include all 
proceeds and products of the Collateral including, but not limited to, the proceeds of any 
insurance thereon. 

Debtor hereby consents to and instructs Bank to file financing statements in all locations 
deemed appropriate by the Bank from time to time. 
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2. The Indebtedness. The Collateral secures payment of the indebtedness of the Debtor under that 



$13,209,050.00, given for the benefit oT'MID-tfAllEY FOREST PRODUCTS LLC together with any 
and all modifications, extensions and renewals of such indebtedness (hereinafter collectively referred 
to as the "Indebtedness") and performance of all the terms, covenants and agreements contained in 
this Security Agreement and in any other document, instrument or agreement evidencing or related 
to the Indebtedness or the Collateral. 

The Indebtedness secured hereby shall not include any indebtedness of the Debtor incurred for 
personal, family or household purposes except to the extent any disclosure required under any 
consumer protection law (including but not limited to the Truth in Lending Act) or any regulation 
thereto, as now existing or hereafter amended, is or has been given. 

3. Debtor's Representations and Warranties. The Debtor hereby makes the following 
representations and warranties to the Bank, which representations and warranties are continuing: 



(a) Status: The Debtor's correct legal name is as stated in this Agreement and the 
Debtor is a corporation duly organized and validly existing under the laws of the state of 
Oregon, and with its chief executive office in the state of Oregon, and is properly licensed 
and is qualified to do business and in good standing in, and, where necessary to maintain 
the Debtor's rights and privileges, has complied with the fictitious name statute of every 
jurisdiction in which the Debtor is doing business. 

(b) Authority: The execution, delivery and performance by the Debtor of this 
Agreement and any instrument, document or agreement required hereunder have been 
duly authorized and do not and will not: (i) violate any provision of any law, rule, 
regulation, order, writ, judgment, injunction, decree, determination or award presently in 
effect having application to the Debtor; (ii) result in a breach of or constitute a default 
under any material indenture or loan or credit agreement or other material agreement, 
lease or instrument to which the Debtor is a party or by which it or its properties may be 
bound or affected; or (iii) require any consent or approval of its stockholders or violate 
any provision of its articles of incorporation or by-laws; or (iv) violate any provision of its 
partnership agreement; or (v) require any consent or approval of its members or violate 
any provision of its articles of organization or operating agreement. 

(c) Legal Effect. This Security Agreement constitutes, and any document, instrument or 
agreement required hereunder when delivered will constitute, legal, valid and binding 
obligations of the Debtor enforceable against the Debtor in accordance with their 
respective terms. 

(d) Fictitious Trade Names: There are no fictitious trade names, fictitious trade styles, 
assumed business names or trade names (defined herein as "Trade Name') used by the 
Debtor in connection with its business operations. The Debtor shall notify the Bank not 
less than 30 days prior to effecting any change in the matters described herein or prior to 
using any other fictitious Trade Name at any future date, indicating the Trade Name and 
state(s) of its use. 

(e) Title to Collateral; Permitted Liens. The Debtor has good and marketable title to 
the Collateral and the same is not now and shall not become subject to any security 
interest, encumbrance, lien or claim of any third person other than: (i) liens and security 
interests to secure the Indebtedness or other indebtedness owed to the Bank; (ii) liens for 
taxes, assessments or similar charges either not yet due or being duly contested in good 
faith; (iii) liens of mechanics, materialmen, warehousemen or other like liens arising in the 
ordinary course of business and securing obligations which are not yet delinquent; (iv) 
liens and security interests which, as of the date hereof, have been disclosed to and 
approved by the Bank in writing; (v) purchase money liens or purchase money security 
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IN WITNESS WHEREOF, the parties hereto have caused this Security Agreement to be executed 
as of the date first herein above written. 



DEBTOR(S) 
BUTTE DEVE 




NAME: Charles A. Sides, President' 



ADDRESS: 



245 13th Street NE 
Salem, OR 97308 

BANK: 

BANK OF THE WEST 

BY: 





NAME: Casey Garien/vice President 



(Rev 08/05) 



-12- 



Guaranty & SecAgreemenl-Butte Development 
F0010894 



EXHIBIT 3 
Page 12 of 12 



STATE OF OREGON | 
[Marion County Circuit Courts! 



1 1 201; 



TATE OF OREG 
ion County Circuit Courts 

MAY OB 201; 



5 IN THE CIRCUIT COURT OF THE STATE OF OREGON 

6 FOR THE COUNTY OF MARION 

7 JACK R. YARBROUGH, 

8 Plaintiff, 



v. 



ASPEN PACIFIC CITY, LLC, an Oregon 
limited liability company; MANAGEMENT 

1 GROUP OF OREGON, an Oregon 
corporation; CHARLES SIDES, an individual; 

2 and BANK OF THE WEST, a California 
chartered commercial bank; 



Defendants. 



Case No. 11C19158 
Judge Day 



DEFENDANT BANK OF THE WEST'S 
RESPONSE TO PLAINTIFF'S MOTION 
TO EXPAND TIME PURSUANT TO 
ORCP 47F 

Filing Fee: $100.00 

Statutory Requirement: ORS 21.200(l)(a) 



INTRODUCTION 



6 Defendant Bank of the West ("BOTW") hereby responds to Plaintiffs Motion to Expand 

7 Time for Discovery and Depositions Pursuant to ORCP 47F C ("Plaintiffs Motion"). This 

8 Court should deny Plaintiffs Motion on the grounds and for the reasons that the Affidavit of 

9 John E. Storkel in Support of ORCP 47 Motion does not state any reasons why Plaintiff cannot 

20 present by affidavit or declaration facts essential to justify the opposition of Plaintiff to BOTW's 

21 Motion for Summary Judgment. Plaintiffs desire to fish for something he can use to oppose 

22 BOTW's Motion for Summary Judgment is not a basis for relief under ORCP 47F. 

23 BOTW relies on ORCP 47F, the Affidavit of Aaron J. Bell in support of this Response, the 

24 pleadings and records in this case, and the Points and Authorities in this Response. 

25 ///// 



Page 1 - DEFENDANT BANK OF THE WEST'S 
RESPONSE TO PLAINTIFF'S MOTION 
PURSUANT TO ORCP 47F 



BELL LAW FIRM, P.C. 

PO Box 1547 
Wilsonville, OR 97070 
Telephone: (503) 682-8840 Fax (503) 682-9895 
aaron@beIIlawfirmpc.com 



POINTS AND AUTHORITIES 



2 It is essential to a motion under ORCP 47F that the party opposing the motion for summary 

3 judgment state reasons why it "cannot" "present by affidavit or declaration facts essential to 

4 justify the opposition of that party". 1 



"[T]he burden is on the nonmoving party. . . to show what material 
facts would be discovered which would preclude summary 
judgment. If further discovery could not elicit evidence that would 
raise genuine issues of material fact, summary judgment would be 
appropriate." 



8 Klingele v. Eikenberrv. 849 F2d 409, 412 (9 th Cir. 1988) (citations omitted). Although 

9 Klingele involved the interpretation of FRCP 56(d) as opposed to ORCP 47F, the rules are 

10 substantially the same. 

1 1 Contrary to ORCP 47F, Mr. Storkel's Affidavit merely contains Mr. Storkel's expression of 

12 interest in further discovery. He expresses his interest in obtaining a document that supports 

1 3 BOTW s Motion for Summary Judgment but that was not offered by BOTW. He wishes to 

14 examine and review BOTW's files related to its loans to Mid-Valley Forest Products LLC, and 

1 5 he anticipates the need to depose Ms. Creekpaum of Bank of the West but he does not state any 

16 specific reason. Similarly, Mr. Storkel does not give any reason why the excerpt of the 

17 Foreclosure Guarantee attached to Ms. Meisenburg's Affidavit is insufficient or what particular 

1 8 facts he expects to elicit from the deposition of Ms. Meisenburg, whose Affidavit merely 

1 9 substantiates, and creates the foundation for, the documents attached to it. 

20 ORCP 47F does not sanction a fishing expedition; Plaintiff must establish by affidavit or 

2 1 declaration that he cannot present facts essential to his opposition without a continuance. The 

22 dispute between Plaintiff and BOTW concerns the parties' respective interest(s) in a steel 

23 

1 When affidavits or declarations are unavailable. Should it appear from the affidavits or declarations of a party 

24 opposing the motion that such party cannot, for reasons stated, present by affidavit or declaration facts essential to 
justify the opposition of that party, the court may deny the motion or may order a continuance to permit affidavits or 

25 declarations to be obtained or depositions to be taken or discovery to be had, or may make such other order as is 
just. 
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1 building lying on a parcel of real property that is not owned by Plaintiff or BOTW. Logic 

2 would seem to dictate that Plaintiffs opposition to BOTW's Motion for Summary Judgment 

3 would involve facts supporting the existence of Plaintiffs interest in the steel building (if any), 

4 and the priority or exclusivity of his interest over the interest of BOTW. BOTW has 

5 established in its Motion for Summary Judgment that those facts do not exist at all, but there is 

6 absolutely no basis for an argument by Plaintiff that those facts will be found in BOTW's loan 

7 files or in the depositions of Ms. Creekpaum and Ms. Meisenburg. 

8 Plaintiff is searching for facts relating to the interest of someone other than Plaintiff in the 

9 steel building and those facts are irrelevant to BOTW's Motion for Summary Judgment. 

1 Plaintiff does not have possession of the steel building and it does not have standing to argue 

1 1 that someone other than the owner of the real property where the steel building is lying is the 

12 true owner. See Gissd_vJState, 1 1 1 Idaho 725, 728, 1 156, 727 P.2d 1 153, 1 156 (1986). In 

1 3 Gissel the Supreme Court of Idaho considered the respective rights of the State of Idaho and 

1 4 Gissel to wild rice Gissel had grown on land owned jointly by the State of Idaho and the 

1 5 National Forest Service. The Court held that Gissel had a right to the rice grown on the 

16 National Forest Service land because the State of Idaho only had standing to assert its own 

1 7 interest in the rice. Under the principle of jus tertii, the State of Idaho could not present 

1 8 evidence that the National Forest Service was the true owner of the other half of the land 

1 9 because that evidence was not relevant to the State of Idaho ' s burden of establishing that it had 

20 a more legitimate interest in the rice than Gissel. 

2 1 The Affidavit of Mr. Storkel does not give any reason why his client cannot present facts 

22 essential to justify an opposition to BOTW's motion for summary judgment. He did not 

23 explain how additional discovery would assist him in overcoming BOTW's Motion for 

24 Summary Judgment, what specific information he seeks, and how that information would 

25 preclude summary judgment in favor of BOTW. The discovery Mr. Storkel did describe would 
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only be directed at facts regarding the interests of persons other than Plaintiff, and under the 
principle of jus tertii, those facts (that evidence) is irrelevant. Therefore, the discovery 
identified by Mr. Storkel would be fruitless to Plaintiffs opposition to BOTW's Motion for 
Summary Judgment so there is no justification for a continuance. 

CONCLUSION 

It does not appear from the Affidavit of John Storkel filed in support of Plaintiff s Motion, 
that Plaintiff cannot present facts essential to Plaintiffs opposition to BOTW's Motion for 
Summary Judgment. Plaintiff s justification for a continuance is his need for further discovery, 
but Plaintiff has failed to satisfy his burden of establishing the specific facts that will elicited 
from that discovery and that those facts will be admissible. In fact, the discovery alluded to in 
Mr. Storkel' s Affidavit is completely irrelevant to Plaintiffs legal claims in this case. 
Therefore, Plaintiffs Motion should be denied and BOTW's Motion for Summary Judgment 
should be granted. 

DATED this 8 th day of May, 2012. 

BELL LAW FIRM, P.C. 





BY: Aaron J. Bell, OSB1/871649 
Attorneys for Bank of the West 
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